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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 161
[Docket No. APHIS-2006-0093]
RIN 0579-AC04

National Veterinary Accreditation
Program; Currently Accredited
Veterinarians Performing Accredited
Duties and Electing to Participate

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule; extension of period
for election to participate.

SUMMARY: We are announcing to the
public that veterinarians who are
currently accredited in the National
Veterinary Accreditation Program
(NVAP) may continue to perform
accredited duties and to elect to
continue to participate in the NVAP
until further notice. The regulations
indicate that currently accredited
veterinarians must elect to continue
their participation in the NVAP in order
to maintain their accredited status, after
which we will confirm their continued
participation and notify them of their
first renewal date. Various logistical
obstacles have prevented us from
processing in a timely manner the
elections to participate that we have
received. Allowing currently accredited
veterinarians to continue to perform
accredited duties and to elect to
participate will ensure that we obtain an
accurate and complete record of
accredited veterinarian participation
while continuing to allow veterinarians
to provide accredited services to the
public.

EFFECTIVE DATE: September 28, 2010.

FOR FURTHER INFORMATION CONTACT: Dr.
Todd Behre, National Veterinary

Accreditation Program, VS, APHIS,
4700 River Road Unit 200, Riverdale,
MD 20737; (301) 851-3401.

SUPPLEMENTARY INFORMATION: The
regulations in 9 CFR chapter I,
subchapter J (parts 160 through 162,
referred to below as the regulations),
govern the accreditation of veterinarians
and the suspension and revocation of
such accreditation. These regulations
are the foundation for the National
Veterinary Accreditation Program
(NVAP). Accredited veterinarians are
approved by the Administrator of the
Animal and Plant Health Inspection
Service (APHIS), U.S. Department of
Agriculture, to perform certain
regulatory tasks to control and prevent
the spread of animal diseases
throughout the United States and
internationally.

On December 9, 2009 (74 FR 64998-
65013, Docket No. APHIS-2006-0093),
we published a final rule in the Federal
Register that amended the regulations to
establish two accreditation categories in
place of the former single category, to
add requirements for supplemental
training and renewal of accreditation,
and to offer program certifications. The
final rule was effective February 1,
2010, a date intended to give us time to
prepare to implement the new
regulations, which affect about 71,000
veterinarians who are currently
accredited.

Section 161.3 of the final rule
contained the requirements for
supplemental training and renewal of
accreditation. Because accredited
veterinarians have not previously been
required to renew their accreditation or
complete supplemental training, we
established in paragraph (d) of §161.3 a
process allowing currently accredited
veterinarians to determine whether they
wished to continue to participate in the
NVAP.

Paragraph (d) of § 161.3 states that
veterinarians who are accredited as of
February 1, 2010, may continue to
perform accredited duties between
February 1, 2010, and the date of their
first renewal. In accordance with
paragraph (d), APHIS provided notice
for 3 months to accredited veterinarians
who were accredited as of February 1,
2010, to notify them that they must elect
to participate in the NVAP as a Category
I or Category II veterinarian. Paragraph
(d) requires veterinarians to elect to
continue to participate within 3 months

of the end of the notification period, or
their accredited status will expire.

Paragraph (d) of § 161.3 goes on to
state that when APHIS receives notice
from an accredited veterinarian that he
or she elects to participate, APHIS will
notify the accredited veterinarian of his
or her date for first renewal. The
accredited veterinarian must then
complete all the training requirements
for renewal, as described in § 161.3, by
his or her first renewal date. The
notification of the first renewal date was
thus intended to be the means by which
APHIS notifies an accredited
veterinarian that we have received
notice that he or she has elected to
participate and can thus continue
performing accredited duties.

To date, approximately 50,000
veterinarians have elected to continue to
participate, and another 10,000 are
expected to do so. Processing these
elections to continue to participate
involves many steps to verify, clarify,
and proofread the information provided.
At times, we have needed to contact
State boards, area offices of the
Veterinary Services program, and the
accredited veterinarians themselves. As
much as possible, we want to clear up
any omissions or potential errors so that
we have correct information for all
accredited veterinarians in our database.
Accredited veterinarians provide
valuable regulatory services to their
communities, allowing agricultural
commerce to continue and ensuring that
travelers can meet regulatory
requirements for pets. It is important
that those services continue to be
provided.

As a result, we have not yet been able
to review all of the forms submitted by
accredited veterinarians to elect to
continue to participate, ensure that the
forms accurately reflect the
veterinarians’ intent and situation, and
provide notice to the veterinarians of
their first renewal date. This process is
expected to take several more months,
during which we will continue to need
veterinarians to perform accredited
duties.

In addition, we stated in the
Background section of the final rule that
we will notify veterinarians who
routinely perform accredited
veterinarian duties and have not yet
elected to continue participating as
accredited veterinarians, to ensure that
such veterinarians do not inadvertently
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let their accreditation lapse. We have
discovered that we need additional time
to reach out to such veterinarians to
ensure that they are aware of the new
requirements. We have also found that
some veterinarians who received
notification did not understand what
the notification meant, and we plan to
work to clarify the new requirements for
currently accredited veterinarians in the
coming months.

Therefore, this document announces
that currently accredited veterinarians
may continue to perform accredited
duties until further notice, even if they
have not received a date for their first
accreditation renewal from APHIS. We
will also allow currently accredited
veterinarians to continue to elect to
participate in the NVAP.

We currently expect to be able to
process all the elections to participate
we have received by March 2011. When
we are closer to reaching this goal, we
will publish another document in the
Federal Register that will amend
§161.3(d) to indicate the date by which
veterinarians must elect to continue to
participate in the NVAP.

Done in Washington, DG, this 17t day
of September 2010.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2010-24294 Filed 9-27-10; 8:45 am]
BILLING CODE 3410-34-S

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0941; Directorate
Identifier 2010-CE-051-AD; Amendment
39-16453; AD 2010-20-18]

RIN 2120-AA64

Airworthiness Directives; Pacific
Aerospace Limited Models FU24-954
and FU24A-954 Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by the aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Investigation of a recent accident has
indicated it is possible to exceed the aircraft
aft C of G limits during parachute operations.
It is the responsibility of the pilot in
command to ensure that the aircraft is loaded
within the approved weight and balance
limitations and these limitations are not
exceeded throughout the flight.

This AD requires actions that are
intended to address the unsafe
condition described in the MCAL

DATES: This AD becomes effective
October 18, 2010.

We must receive comments on this
AD by November 12, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DG 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—4146; fax: (816)
329-4090.

SUPPLEMENTARY INFORMATION:

Discussion

The Civil Aviation Authority (CAA),
which is the aviation authority for New
Zealand, has issued AD DCA/FU24/179,
dated September 10, 2010 (referred to
after this as “the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

Investigation of a recent accident has
indicated it is possible to exceed the aircraft
aft C of G limits during parachute operations.
It is the responsibility of the pilot in

command to ensure that the aircraft is loaded
within the approved weight and balance
limitations and these limitations are not
exceeded throughout the flight.

The MCAI requires amending the
airplane flight manual (AFM) to restrict
maximum occupancy of the cabin aft of
F.S 118.84 to 6 persons and requires
doing a weight and balance calculation
for any parachuting operation to ensure
the aircraft center of gravity (C of G) will
remain within AFM limits for the
duration of the flight. You may obtain
further information by examining the
MCALI in the AD docket.

FAA’s Determination and Requirements
of the AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all
information provided by the State of
Design Authority and determined the
unsafe condition exists and is likely to
exist or develop on other products of the
same type design.

Differences Between This AD and the
MCAI

We have reviewed the MCALI and, in
general, agree with its substance. But we
might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAL

We might have also required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are described in a
separate paragraph of the AD. These
requirements take precedence over
those copied from the MCAL

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because a recent accident indicates
it is possible to exceed the aircraft aft C
of G limits during parachute-drop
operations. Exceeding C of G limits
could result in loss of control of the
aircraft. Therefore, we determined that
notice and opportunity for public
comment before issuing this AD are
impracticable and that good cause exists
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for making this amendment effective in
fewer than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2010-0941;
Directorate Identifier 2010-CE-051-AD”
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-20-18 Pacific Aerospace Limited:
Amendment 39-16453; Docket No.
FAA—-2010-0941; Directorate Identifier
2010-CE-051-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective October 18, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Pacific Aerospace
Limited Models FU24-954 and FU24A-954
airplanes, all serial numbers, that are:

(1) Certificated in any category; and

(2) Modified to conduct parachute
operations.

Subject

(d) Air Transport Association of America
(ATA) Code 8: Leveling and Weighing.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Investigation of a recent accident has
indicated it is possible to exceed the aircraft
aft C of G limits during parachute operations.
It is the responsibility of the pilot in
command to ensure that the aircraft is loaded
within the approved weight and balance
limitations and these limitations are not
exceeded throughout the flight.

The MCAI requires amending the airplane
flight manual (AFM) to restrict maximum
occupancy of the cabin aft of F.S 118.84 to
6 persons and requires doing a weight and
balance calculation for any parachuting
operation to ensure the aircraft center of

gravity (C of G) will remain within AFM
limits for the duration of the flight.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) Before further parachute-drop
operations as of October 18, 2010 (the
effective date of this AD) do the following:

(i) Amend the airplane flight manual
(AFM) to restrict maximum occupancy of the
cabin aft of F.S 118.84 to 6 persons. This may
be done by inserting a copy of this AD into
the AFM adjacent to the applicable
supplement for parachuting operations; and

(ii) Fabricate a placard at least 2 by 4
inches (using at least Vs inch letters) and
install the placard in 2 places, one on each
side of the aft cabin, nominally in view of all
occupants as they enter and occupy the cabin
which states the following: Maximum
occupancy of this cabin limited to 6 persons
for parachuting operations. Weight and
Balance must be confirmed for each flight.

(2) Before any parachute-drop operation as
of October 18, 2010 (the effective date of this
AD) the weight and balance calculation must
comply with the following limitations and
establish that the aircraft C of G will remain
within AFM limits for the duration of the
flight:

(i) Use actual weights for all occupants and
their equipment to do the calculation;

(ii) Account for the positions of all
occupants in the calculation. Do the
calculation with the occupants’ (parachuting
group) positions at the most aft positions that
result from the rearmost members of the
group sitting against the aft cabin wall and
subsequent occupants located immediately
forward of them, unless a means of restraint
is provided to prevent the occupants moving
rearwards from their normal position; and

(iii) Keep a record of the C of G
determination for each parachuting
operation.

FAA AD Differences

Note: This AD differs from the MCAI as
follows: No differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Karl Schletzbaum, Aerospace
Engineer, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329-4146; fax: (816)
329-4090. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
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to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCALI Civil Aviation Authority
of New Zealand AD DCA/FU24/179, dated
September 10, 2010, for related information.

Issued in Kansas City, Missouri, on
September 21, 2010.
Patrick R. Mullen,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-24117 Filed 9-27-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2010-0428; Airspace
Docket No. 10-AEA-13]

Amendment of Class D and E
Airspace; Establishment of Class E
Airspace; Patuxent River, MD

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class D
and E Airspace at Patuxent River Naval
Air Station (NAS), Patuxent River, MD,
to reflect the part-time operating status
of the control tower, and establishes
Class E airspace designated as surface
areas to accommodate Standard
Instrument Approach Procedures
(SIAPs) developed for the NAS. This
action also corrects the geographical
coordinates of the NAS and combines
two airspace descriptions. This action
will enhance the safety and
management of IFR operations at
Patuxent River NAS (Trapnell Field).
DATES: Effective 0901 UTGC, January 13,
2011. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT:
Melinda Giddens, Operations Support
Group, Eastern Service Center, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5610.
SUPPLEMENTARY INFORMATION:

History

On August 9, 2010, the FAA
published in the Federal Register a
notice of proposed rulemaking to amend
Class D and E airspace, and establish
Class E surface airspace at Patuxent
River NAS (Trapnell Field), Patuxent
River, MD (75 FR 47736) Docket No.
FAA-2010-0428. Subsequent to
publication the FAA received a request
from the National Aeronautical
Navigation Services to correct the
geographic coordinates of the airfield,
and for charting purposes, combine two
closely located descriptions in both
Class E airspace areas at Patuxent River
NAS, Patuxent River, MD. This action
makes these corrections. With the
exception of editorial changes, and the
changes described above this rule is the
same as that proposed in the NPRM.

Interested persons were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Class D and E airspace
designations are published in paragraph
5000, 6002, and 6004 of FAA Order
7400.9U dated August 18, 2010, and
effective September 15, 2010, which is
incorporated by reference in 14 CFR
71.1. The Class D and E airspace
designations listed in this document
will be published subsequently in the
Order.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
amends Class D airspace and Class E
airspace designated as an extension to
Class D surface area at Patuxent River
NAS (Trapnell Field), Patuxent River,
MD, to reflect the part-time operations
of the airport control tower, establishing
in advance the dates and times by a
Notice to Airmen, and establishes Class
E surface area airspace to provide
controlled airspace required to support
the SIAPs developed for Patuxent River
NAS. The geographic coordinates of
Patuxent River NAS (Trapnell Field)
will be corrected to coincide with the
FAA’s National Aeronautical Navigation
Services. The Class E surface area
airspace and Class E airspace designated
as extensions to Class D surface area
233° and the 235° radials will be
combined to coincide with aeronautical
charting.

Class D airspace designations, Class E
surface airspace designations and Class
E airspace designations as extensions to
a Class D surface area are published in
Paragraph 5000, 6002, and 6004
respectively, of FAA Order 7400.9U,
dated August 18, 2010, and effective
September 15, 2010, which is

incorporated by reference in 14 CFR
71.1. The Class D and Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a Regulatory
Evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of airspace necessary to ensure
the safety of aircraft and the efficient
use of airspace. This regulation is
within the scope of that authority as it
amends Class D and existing Class E
airspace and establishes Class E airspace
designated as surface areas at Patuxent
River NAS (Trapnell Field), Patuxent
River, MD.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND CLASS E AIRSPACE
AREAS; AIR TRAFFIC SERVICE
ROUTES; AND REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
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Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9U,
Airspace Designations and Reporting
Points, dated August 18, 2010, effective
September 15, 2010, is amended as
follows:

Paragraph 5000 Class D Airspace.

* * * * *

AEA MDD Patuxent River, MD
[AMENDED]

Patuxent River NAS (Trapnell Field), MD

(Lat. 38°17"10” N., long. 76°24’42” W.)
Chesapeake Ranch Airpark, MD

(Lat. 38°21’40” N., long. 76°24’19” W.)

That airspace extending upward from the
surface to and including 2,500 feet MSL
within a 4.5-mile radius of Patuxent River
NAS (Trapnell Field) and within a .5-mile
radius of Chesapeake Ranch Airpark
excluding that airspace within Restricted
Areas R-4005 and R-4007 when active. This
Class D airspace area is effective during the
specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport Facility Directory.

* * * * *

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

AEA MD E2 Patuxent River, MD [NEW]

Patuxent River NAS (Trapnell Field), MD

(Lat. 38°17°10”N., long. 76°24’42” W.)
Patuxent VORTAC

(Lat. 38°17/16” N., long. 76°24’01” W.)
Patuxent River NDB

(Lat. 38°17°09” N., long. 76°24"11” W.)
Chesapeake Ranch Airpark, MD

(Lat. 38°21’40” N., long. 76°24’19” W.)

That airspace extending upward from the
surface within a 4.5-mile radius of Patuxent
River NAS (Trapnell Field) and within 1.8
miles each side of the Patuxent VORTAC
045° radial extending from the 4.5-mile
radius of Patuxent River NAS to 6.1 miles
northeast of the VORTAC; and within 1.8
miles north of and 2.0 miles south of the
Patuxent VORTAC 235° radial extending
from the 4.5-mile radius to 6.6 miles
southwest of the VORTAC; and within 1.8
miles each side of the Patuxent VORTAC
140° radial extending from the 4.5-mile
radius to 10.5 miles southeast of the
VORTAC; and within a .5-mile radius of
Chesapeake Ranch Airpark, excluding that
airspace within Restricted Areas R—4005 and
R-4007 when active. This Class E airspace
area is effective during those times when the
Class D airspace is not in effect.
* * * * *

Paragraph 6004 Class E Airspace Areas
Designated as an Extension to a Class D
Surface Area.

* * * * *

AEA MD E4 Patuxent River, MD
[AMENDED]

Patuxent River NAS (Trapnell Field), MD

(Lat. 38°17°10” N., long. 76°24’42” W.)
Patuxent VORTAC

(Lat. 38°17°16” N., long. 76°24’01” W.)
Patuxent River NDB

(Lat. 38°17709” N., long. 76°24’11” W.)

That airspace extending upward from the
surface within 1.8 miles each side of the
Patuxent VORTAC 045° radial extending
from the 4.5-mile radius of Patuxent River
NAS (Trapnell Field) to 6.1 miles northeast
of the VORTAC; and within 1.8 miles north
of and 2.0 miles south of the Patuxent
VORTAGC 235° radial extending from the 4.5-
mile radius to 6.6 miles southwest of the
VORTAC; and within 1.8 miles each side of
the Patuxent VORTAC 140° radial extending
from the 4.5-mile radius to 10.5 miles
southeast of the VORTAC, excluding that
airspace within Restricted Areas R—4005 and
R—4007 when active. This Class E airspace
area is effective during specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport Facility Directory.

Issued in College Park, Georgia, on
September 17, 2010.
Myron A. Jenkins,
Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.
[FR Doc. 2010-24110 Filed 9-27-10; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION

16 CFR Part 307
[RIN 3084-AB23]

Rescission of Regulations Under the
Comprehensive Smokeless Tobacco
Health Education Act of 1986

AGENCY: Federal Trade Commission.
ACTION: Final rule.

SUMMARY: The Federal Trade
Commission (“FTC” or “Commission”) is
rescinding its smokeless tobacco
regulations. Recent legislation
transferred the FTC’s authority for those
regulations to the Secretary of the
Department of Health and Human
Services (“DHHS”). DHHS will now
review and approve rotational warning
plans for these products.

EFFECTIVE DATE: September 28, 2010.
ADDRESSES: Copies of this document are
available from: Public Reference Branch,
Room 130, Federal Trade Commission,
600 Pennsylvania Avenue, N.W.,
Washington, DC 20580. Copies of this
document are also available on the
Internet at the Commission’s website:
(http://www.ftc.gov).

FOR FURTHER INFORMATION CONTACT:
Shira Modell, (202) 326-3116, Attorney,

Division of Advertising Practices,
Bureau of Consumer Protection, Federal
Trade Commission, 600 Pennsylvania
Avenue, N.W., Washington, D.C., 20580.

SUPPLEMENTARY INFORMATION:
I. Background

The Comprehensive Smokeless
Tobacco Health Education Act of 1986
(“Smokeless Tobacco Act”), Pub. L. 99-
252, 100 Stat. 30 (1986), required
manufacturers, importers, and packagers
of smokeless tobacco products to
display on a rotating basis one of three
statutory health warnings on product
packages and in most advertising (other
than billboards). The Smokeless
Tobacco Act also directed the FTC to
issue implementing regulations
governing the format and display of the
health warnings, and to review and
approve (if appropriate) plans
specifying how smokeless tobacco
companies planned to comply with the
rotational warning requirements
specified in the Smokeless Tobacco Act
and the implementing regulations. 15
U.S.C. 4402 (1986) (amended 2009). The
Commission issued its smokeless
tobacco regulations, 16 CFR Part 307, on
November 4, 1986.1 51 FR 40015.

II. Basis for Removal of Regulations

On June 22, 2009, President Obama
signed into law the Family Smoking
Prevention and Tobacco Control Act,
Pub. L. No. 111-31, 123 Stat. 1776
(2009) (“Family Smoking Prevention
Act”). The Family Smoking Prevention
Act, among other things, amended the
Smokeless Tobacco Act to change the
language of the existing three statutory
health warnings and add a fourth
warning, and to require new size,
format, and display requirements for the
statutory health warnings. Family
Smoking Prevention Act, § 204. The
Family Smoking Prevention Act also
gave the Secretary of DHHS authority to
change the warning statements and the
size, format, and display requirements
of those warnings, and transferred
authority over the review and approval
of rotational warning plans from the
Commission to the Secretary. Family
Smoking Prevention Act, § 205. These
amendments to the Smokeless Tobacco
Act became effective on June 22, 2010.

Earlier this year, the Commission
terminated its regulatory review of the
smokeless tobacco regulations, citing
the enactment of the Family Smoking
Prevention Act. 75 FR 3665 (Jan. 22,

1 The regulations were amended in 1991 to
include provisions for the rotation and display of
the statutory warnings on utilitarian items. 56 FR
11654 (Mar. 20, 1991).
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2010). The regulations themselves,
however, remain in place.

The Commission has now concluded
that, in light of the amendments to the
Smokeless Tobacco Act, the regulations
in 16 CFR Part 307 no longer serve any
purpose and actually conflict with the
new statutory provisions. As noted
above, the Family Smoking Prevention
Act revised the language of the
smokeless tobacco health warning
statements and adopted new
requirements for the format, size, and
location of those statements on
smokeless tobacco packaging and in ads
for smokeless tobacco products. These
requirements supersede those adopted
by the Commission pursuant to the 1986
statute. Accordingly, the Commission
concludes that its regulations
implementing the Smokeless Tobacco
Act should be removed. Indeed,
retention of these regulations could
generate confusion if some smokeless
tobacco manufacturers and importers
mistakenly believe that they reflect
current legal requirements.

Under 5 U.S.C. 553(b)(B), an agency
may promulgate a rule without prior
notice and an opportunity for public
comment if the agency finds for good
cause that this procedure is
unnecessary. Nat’] Customs Brokers &
Forwarders Ass’n v. United States, 59
F.3d 1219, 1223-1224 (Fed. Cir. 1995).
In rescinding 16 CFR Part 307, the
Commission finds that public comment
is unnecessary because the FTC is
rescinding its regulations in response to
the transfer of its underlying regulatory
authority to the Secretary of DHHS.
Since the FTC has no discretion in that
matter, there is no reason or need for
public comment on this regulatory
action. The Family Smoking Prevention
Act amended 15 U.S.C. 4402 by
repealing the Commission’s authority to
promulgate rules implementing the
smokeless tobacco labels and related
rotational plans. That Act provides the
Secretary of DHHS the authority to
promulgate rules regarding the
smokeless tobacco labels and the
authority to approve related rotational
plans. Therefore, as of June 22, 2010, the
effective date of Congress’s
amendments, the Commission’s rules
under 16 CFR Part 307 were no longer
authorized by statute. Although 15
U.S.C. 4404(b) continues to refer to
“[rJegulations issued by the Federal
Trade Commission under [15 U.S.C.
4402],” it is clear from the amendments
to 15 U.S.C. 4402 that the Commission
no longer has the authority to
promulgate such regulations. Moreover,
the Commission’s rules under 16 CFR
Part 307, if left intact, would conflict
with the unambiguously expressed

intent of Congress to provide the
Secretary with the authority to
promulgate such regulations and to
approve the related rotational plans.
Therefore, immediate rescission of the
outdated rules will help avoid
confusion as to which agency has
proper authority to promulgate these
rules and to approve related rotational
plans.? For all of these reasons, the
Commission finds that public notice
and comment are not necessary in
rescinding 16 CFR Part 307.

In addition, the Commission finds
that, under 5 U.S.C. 553(d)(1), the
rescission may take effect immediately
upon publication of this notice in the
Federal Register. The removal of the
regulations is exempt from the usual 30-
day notice requirement as it merely
“relieves a restriction” from FTC
requirements. 5 U.S.C. 553(d)(1); see
also Indep. U.S. Tanker Owners Comm.
v. Skinner, 884 F.2d 587, 591 (D.C. Cir.
1989). The 30-day notice requirement
does not apply under these
circumstances, in which the Family
Smoking Prevention Act has required
the submission of rotational warning
plans to DHHS since June 22, 2010.
Therefore, affected companies do not
need time to prepare for or take any
action with regard to the rescission. See
Daniel Int’l Corp. v. Occupational Safety
& Health Review Com., 656 F.2d 925,
931 (4th Gir. 1981) (“The purpose of the
30-day notice requirement in § 553(d) is
to ‘afford persons affected a reasonable
time to prepare for the effective date of
a rule or rules or to take any other action
which the issuance of rules may
prompt.” Administrative Procedure Act
Legislative History, 79th Cong., 2d Sess.
201 (1946)”).

ITI. Paperwork Reduction Act

The Commission’s regulations
implementing the Smokeless Tobacco
Act impose reporting requirements that
constitute a “collection of information”
under the Paperwork Reduction Act, 44
U.S.C. 3501 ef seq. Accordingly,
removal of these regulations will
eliminate any burden on the public
previously imposed by those
requirements.

IV. Regulatory Flexibility Act

Because the Commission has
determined that it may remove these
regulations without public comment,
the Commission is also not required to

2 Although the Commission no longer has the
authority to promulgate regulations implementing
the smokeless tobacco labels or to approve related
rotational plans, the Commission continues to have
authority to bring enforcement actions with respect
to violations of 15 U.S.C. 4402 under 15 U.S.C.
4404(a).

publish any initial or final regulatory
flexibility analysis under the Regulatory
Flexibility Act as part of such action.
See 5 U.S.C. 603(a), 604(b).

List of Subjects in 16 CFR Part 307
Advertising, Labeling Smokeless
Tobacco, Tobacco, Trade Practices.
m Accordingly, for the reasons set forth
above, and under the authority of 15
U.S.C. 4402 and 5 U.S.C. 553(d)(1), the
Commission amends Title 16, Code of
Federal Regulations, by removing and
reserving part 307.

PART 307—REMOVED AND
RESERVED

By direction of the Commission.

Donald S. Clark,

Secretary.

[FR Doc. 2010-24220 Filed 9-27-10; 8:45 am)]
BILLING CODE 6750-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522
[Docket No. FDA-2010-N-0002]

Implantation and Injectable Dosage
Form New Animal Drugs; Firocoxib

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an original new animal drug
application (NADA) filed by Merial Ltd.
The NADA provides for the veterinary
prescription use of firocoxib injectable
solution in horses for the control of pain
and inflammation associated with
osteoarthritis.

DATES: This rule is effective September
28, 2010.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-110), Food and Drug
Administration, 7500 Standish PL.,
Rockville, MD 20855, 240-276—8337,
email: melanie.berson@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: Merial
Ltd., 3239 Satellite Blvd., Bldg. 500,
Duluth, GA 30096-4640 filed NADA
141-313 that provides for veterinary
prescription use of EQUIOXX (firocoxib)
Injection in horses for the control of
pain and inflammation associated with
osteoarthritis. The NADA is approved as
of August 20, 2010, and the regulations
are amended in 21 CFR part 522 by


mailto:melanie.berson@fda.hhs.gov

Federal Register/Vol. 75,

No. 187/Tuesday, September 28, 2010/Rules and Regulations

59611

adding new § 522.930 to reflect the
approval.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33 that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

Under section 512(c)(2)(F)(ii) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(ii)), this
approval qualifies for 3 years of
marketing exclusivity beginning on the
date of approval.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 522

Animal drugs.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.
m 2. Add §522.930 to read as follows:

§522.930 Firocoxib.

(a) Specifications. Each milliliter of
solution contains 20 milligrams (mg)
firocoxib.

(b) Sponsors. See No. 050604 in
§510.600(c) of this chapter.

(c) Conditions of use in horses—(1)
Amount. Administer 0.04 mg/pound (I1b)
(0.09 mg/kilogram (kg)) of body weight
(BW) intravenously, once daily, for up
to 5 days. If further treatment is needed,
firocoxib oral paste can be administered
at a dosage of 0.045 mg/1lb (0.1 mg/kg)
of BW for up to an additional 9 days of
treatment.

(2) Indications for use. For the control
of pain and inflammation associated
with osteoarthritis.

(3) Limitations. Do not use in horses
intended for human consumption.
Federal law restricts this drug to use by
or on the order of a licensed
veterinarian.

Dated: September 21, 2010.
Bernadette Dunham,
Director, Center for Veterinary Medicine.
[FR Doc. 2010-24254 Filed 9-27-10; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 866
[Docket No. FDA-2009-N-0344]

Microbiology Devices; Reclassification
of Herpes Simplex Virus Types 1 and

2 Serological Assays; Confirmation of
Effective Date

AGENCY: Food and Drug Administration,
HHS.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: The Food and Drug
Administration (FDA) is confirming the
effective date of December 7, 2009, for
the direct final rule that appeared in the
Federal Register of August 25, 2009 (74
FR 42773). The direct final rule corrects
the regulation classifying herpes
simplex virus (HSV) serological assays
by removing the reference to HSV
serological assays other than type 1 and
type 2. This document confirms the
effective date of the direct final rule.
DATES: Effective date confirmed:
December 7, 2009.

FOR FURTHER INFORMATION CONTACT:
Scott McFarland, Center for Devices and
Radiological Health, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 66, rm. 5543, Silver Spring,
MD 20993-0002, 301-796-6217.
SUPPLEMENTARY INFORMATION: In the
Federal Register of August 25, 2009 (74
FR 42773), FDA solicited comments
concerning the direct final rule for a 44-
day period ending October 8, 2009. FDA
stated that the effective date of the
direct final rule would be on December
7, 2009, 60 days after the end of the
comment period, unless any significant
adverse comment was submitted to FDA
during the comment period. FDA did
not receive any significant adverse
comments.

m Authority: Therefore, under the
Federal Food, Drug, and Cosmetic Act

and under authority delegated to the
Commissioner of Food and Drugs, 21
CFR part 866 is amended. Accordingly,
the amendments issued thereby are
effective.

Dated: September 16, 2010.
Leslie Kux,
Acting Assistant Commissioner for Policy.
[FR Doc. 2010-23638 Filed 9-27-10; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

31 CFR Part 560

Iranian Transactions Regulations

AGENCY: Office of Foreign Assets
Control, Treasury.
ACTION: Final rule.

SUMMARY: The Department of the
Treasury’s Office of Foreign Assets
Control (“OFAC”) is amending the
Iranian Transactions Regulations in the
Code of Federal Regulations to remove
general licenses authorizing the
importation into the United States of,
and dealings in, certain foodstuffs and
carpets of Iranian origin and related
services, and to implement the import
and export prohibitions in section 103
of the Comprehensive Iran Sanctions,
Accountability, and Divestment Act of
2010.

DATES: Effective Date: September 29,
2010.

FOR FURTHER INFORMATION CONTACT:
Assistant Director for Compliance,
Outreach & Implementation, tel.: 202/
622-2490, Assistant Director for
Licensing, tel.: 202/622—-2480, Assistant
Director for Policy, tel.: 202/622-4855,
Office of Foreign Assets Control, or
Chief Counsel (Foreign Assets Control),
tel.: 202/622-2410, Office of the General
Counsel, Department of the Treasury
(not toll free numbers).

SUPPLEMENTARY INFORMATION:

Electronic and Facsimile Availability

This document and additional
information concerning OFAC are
available from OFAC’s Web site (http://
www.lreas.gov/ofac). Certain general
information pertaining to OFAC’s
sanctions programs also is available via
facsimile through a 24-hour fax-on-
demand service, tel.: 202/622-0077.

Background

On July 1, 2010, the President signed
into law the Comprehensive Iran
Sanctions, Accountability, and


http://www.treas.gov/ofac
http://www.treas.gov/ofac

59612 Federal Register/Vol. 75,

No. 187/Tuesday, September 28, 2010/Rules and Regulations

Divestment Act of 2010 (Pub. L. 111—
195) (“CISADA”). Subsection 103(a) of
CISADA provides that, in addition to
any other sanction in effect, the
economic sanctions described in
subsection 103(b) of CISADA shall
apply with respect to Iran beginning 90
days after the date of CISADA’s
enactment. The economic sanctions
described in subsections 103(b)(1) and
(b)(2) include prohibitions on the
importation of goods or services of
Iranian origin directly or indirectly into
the United States and on the exportation
of U.S.-origin goods, services, or
technology from the United States or by
a United States person, wherever
located, to Iran. OFAC will implement
these prohibitions through an
amendment to the Iranian Transactions
Regulations, 31 CFR Part 560 (the
“ITR”), which already implement,
pursuant to, inter alia, the International
Emergency Economic Powers Act (50
U.S.C. 1701-1706) (“IEEPA”),
prohibitions similar to those set forth in
subsections 103(b)(1) and (b)(2) of
CISADA. Consequently, OFAC is
amending the ITR by adding CISADA to
the ITR’s authority citations.

Notwithstanding the ITR’s
prohibitions of imports and exports,
OFAC authorizes certain otherwise
prohibited transactions through general
licenses set forth in the ITR and specific
licenses issued pursuant to the ITR. In
addition, the ITR contain certain
exemptions from its prohibitions of
imports and exports. Similarly,
subsections 103(b)(1) and (b)(2) of
CISADA include a number of exceptions
to CISADA'’s prohibitions of imports
and exports, respectively. The
exceptions to CISADA’s prohibitions
differ in some cases from the
exemptions and authorizations
contained in or issued pursuant to the
ITR.

To the extent that the ITR exemptions
and licenses authorize import and
export transactions beyond CISADA’s
exceptions, subsection 103(d)(1) of
CISADA provides the authority to
resolve these differences. That
subsection authorizes the President to
prescribe regulations to carry out
section 103 and specifically states that
these regulations may include
regulatory exceptions to the sanctions
described in subsection 103(b).
Therefore, except with respect to
sections 560.534 and 560.535 of the ITR,
which are being removed (see below),
OFAC is relying on the authority of
subsection 103(d)(1) of CISADA to
maintain in effect the general and
specific licenses set forth in or issued
pursuant to the ITR, and to treat those
licenses as regulatory exceptions to the

import and export prohibitions in
subsection 103(b) of CISADA. This
extends to general and specific licenses
authorizing transactions that are beyond
those specified in the exceptions set
forth in subsections 103(b)(1) and (b)(2)
of CISADA and that otherwise would be
prohibited by CISADA.

Conversely, to the extent that the
transactions described in CISADA’s
exceptions are neither exempt from nor
authorized in or pursuant to the ITR,
those transactions will remain
prohibited pursuant to the ITR and,
inter alia, IEEPA. In an explanatory
statement, the Committee of Conference
on CISADA stated that notwithstanding
the exceptions in CISADA, any
requirement under IEEPA to seek a
license for the transactions described in
those exceptions remains in effect.
CISADA states in subsection 103(a) that
the sanctions imposed by subsection
103(b) are “in addition to any other
sanction in effect.” Accordingly, a
specific license from OFAC is required
to engage in transactions described in
CISADA'’s exceptions if such
transactions are neither exempt from
nor authorized in or pursuant to the
ITR.

Subsection 103(d)(2) of CISADA
strengthens the current trade embargo
against Iran by providing that no
exception to the import prohibition in
subsection 103(b)(1) of CISADA may be
made for the commercial importation of
an Iranian-origin good described in
section 560.534(a) of the ITR, i.e.,
foodstuffs intended for human
consumption that are classified under
chapters 2—23 of the Harmonized Tariff
Schedule of the United States and
carpets and other textile floor coverings
and carpets used as wall hangings that
are classified under chapter 57 or
heading 9706.00.0060 of the
Harmonized Tariff Schedule of the
United States. Accordingly, as of
September 29, 2010 (i.e., the date that is
90 days after the date of CISADA’s
enactment), sections 560.534 and
560.535 of the ITR will be revoked, and
OFAC will no longer authorize, by
general or specific license, the
commercial importation into the United
States of these foodstuffs and carpets of
Iranian-origin. Any such goods
imported into the United States
pursuant to sections 560.534 and
560.535 of the ITR must be entered for
consumption prior to that date.

In addition, section 560.306 of the ITR
defines the terms goods of Iranian origin
and Iranian-origin goods to include: (1)
Goods grown, produced, manufactured,
extracted, or processed in Iran and (2)
goods which have entered into Iranian
commerce. Based on this definition,

foodstuffs and carpets of third-country
origin that are transshipped through
Iran become goods of Iranian-origin.
Therefore, the revocation of the general
licenses in sections 560.534 and 560.535
of the ITR also will affect the specified
foodstuffs and carpets of third-country
origin that are transshipped through
Iran for importation into the United
States.

Section 560.534 of the ITR authorized
both the commercial and
noncommercial importation into the
United States of certain foodstuffs and
carpets of Iranian origin. As a result of
the revocation of sections 560.534 and
560.535 of the ITR, the noncommercial
importation of certain foodstuffs and
carpets of Iranian origin into the United
States and related services would also
be prohibited by section 560.201 of the
ITR, unless otherwise authorized or
exempt. One such authorization is the
general license for the importation of
Iranian-origin household goods and
personal effects set forth in section
560.524(b) of the ITR. That general
license continues in effect. OFAC notes
that U.S. Customs and Border Protection
(CBP) Form 3299, “Declaration for Free
Entry of Unaccompanied Articles,” is
used to enter Iranian-origin household
and personal effects into the United
States.

Public Participation

Because the Regulations involve a
foreign affairs function, the provisions
of Executive Order 12866 and the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, opportunity for public
participation, and delay in effective date
are inapplicable. Because no notice of
proposed rulemaking is required for this
rule, the Regulatory Flexibility Act (5
U.S.C. 601-612) does not apply.

Paperwork Reduction Act

The collections of information related
to the Regulations are contained in 31
CFR part 501 (the “Reporting,
Procedures and Penalties Regulations”).
Pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. 3507), those
collections of information have been
approved by the Office of Management
and Budget under control number 1505—
0164. An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

List of Subjects in 31 CFR Part 560

Administrative practice and
procedure, Banks, Banking, Brokers,
Foreign trade, Investments, Loans,
Securities, Iran.
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m For the reasons set forth in the
preamble, the Department of the
Treasury’s Office of Foreign Assets
Control amends 31 CFR part 560 as
follows:

PART 560—IRANIAN TRANSACTIONS
REGULATIONS

m 1. Revise the authority citation to part
560 to read as follows:

Authority: 3 U.S.C. 301; 18 U.S.C. 2339B,
2332d; 22 U.S.C. 2349aa-9; 22 U.S.C. 7201—
7211; 31 U.S.C. 321(b); 50 U.S.C. 1601-1651,
1701-1706; Pub. L. 101-410, 104 Stat. 890
(28 U.S.C. 2461 note); Pub. L. 110-96, 121
Stat. 1011 (50 U.S.C. 1705 note); Pub. L. 111—
195, 124 Stat. 1312 (22 U.S.C. 8501-8551);
E.O. 12613, 52 FR 41940, 3 CFR, 1987 Comp.,
p- 256; E.O. 12957, 60 FR 14615, 3 CFR, 1995
Comp., p. 332; E.O. 12959, 60 FR 24757, 3
CFR, 1995 Comp., p. 356; E.O. 13059, 62 FR
44531, 3 CFR, 1997 Comp., p. 217.

Subpart E—License, Authorizations,
and Statements of Licensing Policy

§§560.534 and 560.535 [Removed and
reserved]

m 2. Remove and reserve §§ 560.534 and
560.535.

Dated: September 22, 2010.
Adam J. Szubin,
Director, Office of Foreign Assets Control.
[FR Doc. 2010-24211 Filed 9-27-10; 8:45 am]
BILLING CODE 4810-AL-P

DEPARTMENT OF DEFENSE

Department of the Air Force

32 CFR Part 865
[Docket No. USAF-2008-0002]
RIN 0701-AA74

Personnel Review Boards

AGENCY: Department of the Air Force,
DoD.

ACTION: Final rule.

SUMMARY: The Department of the Air
Force is amending its regulations
concerning the Air Force Board for
Correction of Military Records. The
regulations being revised establish
procedures for the consideration of
applications for the correction of
military records and provides guidance
to applicants and others interested in
the process. This revision incorporates
format changes and clarifies various
minor provisions of the subpart.
DATES: Effective Date: This rule is
effective October 28, 2010.

FOR FURTHER INFORMATION CONTACT: Mr
Algie Walker Jr. at (240) 857-5380,
al.walker@afncr.af.mil.

SUPPLEMENTARY INFORMATION: The
proposed rule was published in the
Federal Register on July 15, 2009 (74 FR
34279-34283). No comments were
received.

Executive Order 12866, “Regulatory
Planning and Review”

It has been determined that 32 CFR
part 865 is not a significant regulatory
action. This rule does not:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
state, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of the recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.

Unfunded Mandates Reform Act (Sec.
202, Pub. L. 104-4)

It has been certified the 32 CFR part
865 does not contain a Federal Mandate
that may result in the expenditure by
State, local and tribal governments, in
aggregate, or by the private sector, of
$100 million or more in any one year.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. 601)

It has been determined that this rule
is not subject to the Regulatory
Flexibility Act (5 U.S.C. 601) because it
would not, if promulgated, have a
significant economic impact on a
substantial number of small entities.

Public Law 95-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

It has been certified that 32 CFR part
865 does not impose any additional
reporting or recordkeeping requirements
under the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35). Existing
reporting and recordkeeping
requirements approved under OMB
Control Number 0704-0003,
Application for Correction of Military
Record Under the Provisions of Title 10,
U.S. Code, Section 1552, will be used.

Federalism (Executive Order 13132)

It has been certified that 32 CFR part
865 does not have federalism
implications, as set forth in Executive

Order 13132. This rule does not have
substantial direct effects on:

(1) The States;

(2) The relationship between the
National Government and the States; or

(3) The distribution of power and
responsibilities among the various
levels of government.

List of Subjects in 32 CFR Part 865

Administrative practices and
procedures, Military personnel,
Records.

m Accordingly, 32 CFR part 865 is
amended as follows:

PART 865—PERSONNEL REVIEW
BOARDS

m 1. The authority citation for 32 CFR
part 865 continues to read as follows:

Authority: 10 U.S.C. 1034, 1552.2.
m 2. Revise Subpart A to read as follows:

Subpart A—Air Force Board for Correction
of Military Records

Sec.

865.0
865.1
865.2
865.3

Purpose.

Setup of the Board.

Board responsibilities.

Application procedures.

865.4 Board actions.

865.5 Decision of the Secretary of the Air
Force.

865.6 Reconsideration of applications.

856.7 Action after final decision.

865.8 Miscellaneous provisions.

Subpart A—Air Force Board for
Correction of Military Records

§865.0 Purpose.

This subpart sets up procedures for
correction of military records to remedy
error or injustice. It tells how to apply
for correction of military records and
how the Air Force Board for Correction
of Military Records (AFBCMR, or the
Board) considers applications. It defines
the Board’s authority to act on
applications. It directs collecting and
maintaining information subject to the
Privacy Act of 1974 authorized by 10
U.S.C. 1034 and 1552. System of
Records notice F035 SAFCB A, Military
Records Processed by the Air Force
Correction Board, applies.

§865.1 Setup of the Board.

The AFBCMR operates within the
Office of the Secretary of the Air Force
according to 10 U.S.C. 1552. The Board
consists of civilians in the executive
part of the Department of the Air Force
who are appointed and serve at the
pleasure of the Secretary of the Air
Force. Three members constitute a
quorum of the Board.

§865.2 Board responsibilities.

(a) Considering applications. The
Board considers all individual
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applications properly brought before it.
In appropriate cases, it directs
correction of military records to remove
an error or injustice, or recommends
such correction.

(b) Recommending action. When an
applicant alleges reprisal under the
Military Whistleblowers Protection Act,
10 U.S.C. 1034, the Board may
recommend to the Secretary of the Air
Force that disciplinary or administrative
action be taken against those
responsible for the reprisal.

(c) Deciding cases. The Board
normally decides cases on the evidence
of the record. It is not an investigative
body. However, the Board may, in its
discretion, hold a hearing or call for
additional evidence or opinions in any
case.

§865.3 Application procedures.

(a) Who may apply:

(1) In most cases, the applicant is a
member or former member of the Air
Force, since the request is personal to
the applicant and relates to his or her
military records.

(2) An applicant with a proper
interest may request correction of
another person’s military records when
that person is incapable of acting on his
or her own behalf, is missing, or is
deceased. Depending on the
circumstances, a child, spouse, civilian
employee or former civilian employee,
former spouse, parent or other close
relative, an heir, or a legal
representative (such as a guardian or
executor) of the member or former
member may be able to show a proper
interest. Applicants will send proof of
proper interest with the application
when requesting correction of another
person’s military records. An
application may be returned when
proper interest has not been shown.

(3) A member, former member,
employee or former employee,
dependent, and current or former
spouse may apply to correct a document
or other record of any other military
matter that affects them (This does not
include records pertaining to civilian
employment matters). Applicants will
send proof of the effect of the document
or record upon them with the
application when requesting a
correction under this provision.

(b) Getting forms. Applicants may get
a DD Form 149, “Application for
Correction of Military Record Under the
Provisions of Title 10 U.S.C. 1552,” and
Air Force Pamphlet 36-2607,
“Applicants’ Guide to the Air Force
Board for Correction of Military Records
(AFBCMR),” from:

(1) Any Air Force Military Personnel
Flight (MPF) or publications
distribution office.

(2) Most veterans’ service
organizations.

(3) The Air Force Review Boards
Office, SAF/MRBR, 550 C Street West,
Suite 40, Randolph AFB TX 78150—
4742.

(4) The AFBCMR, 1535 Command
Drive, EE Wing 3rd Floor, Andrews AFB
MD 20762-7002.

(5) Thru the Internet at http://www.
dtic.mil/whs/directives/infomgt/forms/
eforms/dd0149.pdf (DD Form 149) and
http://www.e-publishing.af.mil/shared/
media/epubs/AFPAM36-2607.pdf (Air
Force Pamphlet 36-2607).

(c) Preparation. Before applying,
applicants should:

(1) Review Air Force Pamphlet
36—-2607.

(2) Discuss their concerns with MPF,
finance office, or other appropriate
officials. Errors can often be corrected
administratively without resort to the
Board.

(3) Exhaust other available
administrative remedies (otherwise the
Board may return the request without
considering it).

(d) Submitting the application.
Applicants should complete all
applicable sections of the DD Form 149,
including at least:

(1) The name under which the
member served.

(2) The member’s social security
number or Air Force service number.

(3) The applicant’s current mailing
address.

(4) The specific records correction
being requested.

(5) Proof of proper interest if
requesting correction of another
person’s records.

(6) The applicant’s original signature.

(e) Applicants should mail the
original signed DD Form 149 and any
supporting documents to the Air Force
address on the back of the form.

(f) Meeting time limits. Ordinarily,
applicants must file an application
within 3 years after the error or injustice
was discovered, or, with due diligence,
should have been discovered. In
accordance with federal law, time on
active duty is not included in the 3 year
period. An application filed later is
untimely and may be denied by the
Board on that basis.

(1) The Board may excuse untimely
filing in the interest of justice.

(2) If the application is filed late,
applicants should explain why it would
be in the interest of justice for the Board
to waive the time limits.

(g) Stay of other proceedings.
Applying to the AFBCMR does not stay
other proceedings.

(h) Counsel representation.
Applicants may be represented by
counsel, at their own expense.

(1) The term “counsel” includes
members in good standing of the bar of
any state, accredited representatives of
veterans’ organizations recognized
under by the Secretary of Veterans
Affairs pursuant to 38 U.S.C. 5902(a)(1),
and other persons determined by the
Executive Director of the Board to be
competent to represent the interests of
the applicant.

(2) See DoDD 7050.06, Military
Whistleblower Protection and AFI 90—
301, Inspector General Complaints
Resolution, for special provisions for
counsel in cases processed under 10
U.S.C. 1034.

(i) Page limitations on briefs. Briefs in
support of applications:

(1) May not exceed 25 double-spaced
typewritten pages.

(2) Must be typed on one side of a
page only with not more than 12
characters per inch.

(3) Must be assembled in a manner
that permits easy reproduction.

(4) Responses to advisory opinions
must not exceed 10 double-spaced
typewritten pages and meet the other
requirements for briefs.

(5) These limitations do not apply to
supporting documentary evidence.

(6) In complex cases and upon
request, the Executive Director of the
Board may waive these limitations.

(j) Withdrawing applications.
Applicants may withdraw an
application at any time before the
Board’s decision. Withdrawal does not
stay the 3-year time limit.

(k) Authority to reject applications.
The Executive Director may return an
application without action, if, after
consultation with legal counsel, he or
she determines that the application is
clearly frivolous, or the remedy that is
requested is beyond the authority of the
Board. This authority may not be
delegated.

§865.4 Board actions.

(a) Board information sources. The
applicant has the burden of providing
sufficient evidence of material error or
injustice. However, the Board:

(1) May get additional information
and advisory opinions on an application
from any Air Force organization or
official.

(2) May ask the applicant to furnish
additional information regarding
matters before the Board.

(b) Applicants will be given an
opportunity to review and comment on

1 Available via the Internet at http://www.dtic.
mil/whs/directives/corres/pdf/705006p.pdf.


http://www.dtic.mil/whs/directives/infomgt/forms/eforms/dd0149.pdf
http://www.dtic.mil/whs/directives/infomgt/forms/eforms/dd0149.pdf
http://www.dtic.mil/whs/directives/infomgt/forms/eforms/dd0149.pdf
http://www.e-publishing.af.mil/shared/media/epubs/AFPAM36-2607.pdf
http://www.e-publishing.af.mil/shared/media/epubs/AFPAM36-2607.pdf
http://www.dtic.mil/whs/directives/corres/pdf/705006p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/705006p.pdf
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advisory opinions and additional
information obtained by the Board.
They will also be provided with a copy
of correspondence to or from the Air
Force Review Boards Agency with an
entity outside the Air Force Review
Boards Agency in accordance with the
provisions of 10 U.S.C. 1556.

(c) Consideration by the Board. A
panel consisting of at least three board
members considers each application.
One panel member serves as its chair.
The panel’s actions and decisions
constitute the actions and decisions of
the Board.

(d) The panel may decide the case in
executive session or authorize a hearing.
When a hearing is authorized, the
procedures in § 865.4(f), of this part,
apply.
(e) Board deliberations. Normally
only members of the Board and Board
staff will be present during
deliberations. The panel chair may
permit observers for training purposes
or otherwise in furtherance of the
functions of the Board.

(f) Board hearings. The Board in its
sole discretion determines whether to
grant a hearing. Applicants do not have
aright to a hearing before the Board.

(1) The Executive Director will notify
the applicant or counsel, if any, of the
time and place of the hearing. Written
notice will be mailed 30 days in
advance of the hearing unless the notice
period is waived by the applicant. The
applicant will respond not later than 15
days before the hearing date, accepting
or declining the offer of a hearing and,
if accepting, provide information
pertaining to counsel and witnesses.
The Board will decide the case in
executive session if the applicant
declines the hearing or fails to appear.

(2) When granted a hearing, the
applicant may appear before the Board
with or without counsel and may
present witnesses. It is the applicant’s
responsibility to notify witnesses,
arrange for their attendance at the
hearing, and pay any associated costs.

(3) The panel chair conducts the
hearing, maintains order, and ensures
the applicant receives a full and fair
opportunity to be heard. Formal rules of
evidence do not apply, but the panel
observes reasonable bounds of
competency, relevancy, and materiality.
Witnesses other than the applicant will
not be present except when testifying.
Witnesses will testify under oath or
affirmation. A recorder will record the
proceedings verbatim. The chair will
normally limit hearings to 2 hours but
may allow more time if necessary to
ensure a full and fair hearing.

(4) Additional provisions apply to
cases processed under 10 U.S.C. 1034.

See DoDD 7050.06, Military
Whistleblower Protection?, and AFI 90—
301, Inspector General Complaints
Resolution.

(g) The Board will not deny or
recommend denial of an application on
the sole ground that the issue already
has been decided by the Secretary of the
Air Force or the President of the United
States in another proceeding.

(h) Board decisions. The panel’s
majority vote constitutes the action of
the Board. The Board will make
determinations on the following issues
in writing:

(1) Whether the provisions of the
Military Whistleblowers Protection Act
apply to the application. This
determination is needed only when the
applicant invokes the protection of the
Act, or when the question of its
applicability is otherwise raised by the
evidence.

(2) Whether the application was
timely filed and, if not, whether the
applicant has demonstrated that it
would be in the interest of justice to
excuse the untimely filing. When the
Board determines that an application is
not timely, and does not excuse its
untimeliness, the application will be
denied on that basis.

(3) Whether the applicant has
exhausted all available and effective
administrative remedies. If the applicant
has not, the application will be denied
on that basis.

(4) Whether the applicant has
demonstrated the existence of a material
error or injustice that can be remedied
effectively through correction of the
applicant’s military record and, if so,
what corrections are needed to provide
full and effective relief.

(5) In Military Whistleblowers
Protection Act cases only, whether to
recommend to the Secretary of the Air
Force that disciplinary or administrative
action be taken against any Air Force
official whom the Board finds to have
committed an act of reprisal against the
applicant. Any determination on this
issue will not be made a part of the
Board’s record of proceedings and will
not be given to the applicant, but will
be provided directly to the Secretary of
the Air Force under separate cover (Sec
865.2b, of this part).

(i) Record of proceedings. The Board
staff will prepare a record of
proceedings following deliberations
which will include:

(1) The name and vote of each Board
member.

(2) The application.

2Copies may be obtained via the Internet at
http://www.dtic.mil/whs/directives/corres/pdf/
705006p.pdf.

(3) Briefs and written arguments.

(4) Documentary evidence.

(5) A hearing transcript if a hearing
was held.

(6) Advisory opinions and the
applicant’s related comments.

(7) The findings, conclusions, and
recommendations of the Board.

(8) Minority reports, if any.

(9) Other information necessary to
show a true and complete history of the
proceedings.

(j) Minority reports. A dissenting
panel member may prepare a minority
report which may address any aspect of
the case.

(k) Separate communications. The
Board may send comments or
recommendations to the Secretary of the
Air Force as to administrative or
disciplinary action against individuals
found to have committed acts of reprisal
prohibited by the Military
Whistleblowers Protection Act and on
other matters arising from an
application not directly related to the
requested correction of military records.
Such comments and recommendations
will be separately communicated and
will not be included in the record of
proceedings or given to the applicant or
counsel.

(1) Final action by the Board. The
Board acts for the Secretary of the Air
Force and its decision is final when it:

(1) Denies any application (except
under 10 U.S.C. 1034).

(2) Grants any application in whole or
part when the relief was recommended
by the official preparing the advisory
opinion, was unanimously agreed to by
the panel, and does not affect an
appointment or promotion requiring
confirmation by the Senate, and does
not affect a matter for which the
Secretary of the Air Force or his or her
delegee has withheld decision authority
or required notification before final
decision.

(3) The Board sends the record of
proceedings on all other applications to
the Secretary of the Air Force or his or
her designee for final decision.

(m) The Board may identify DoD or
Air Force policies, instructions,
guidance or practices that are leading to,
or likely to lead to unsound business
decisions, unfair results, waste of
government funds or public criticism.
The Board will forward such
observations directly to the appropriate
offices of the Secretariat and/or Air Staff
for review and evaluation. Such
observations will not be included in the
record of proceedings.

§865.5 Decision of the Secretary of the Air
Force.

(a) The Secretary may direct such
action as he or she deems appropriate


http://www.dtic.mil/whs/directives/corres/pdf/705006p.pdf
http://www.dtic.mil/whs/directives/corres/pdf/705006p.pdf
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on each case, including returning the
case to the Board for further
consideration. Cases returned to the
Board for further reconsideration will be
accompanied by a brief statement of the
reasons for such action. If the Secretary
does not accept the Board’s
recommendation, the Secretary’s
decision will be in writing and will
include a brief statement of the grounds
for his/her final decision.

(b) Decisions in cases under the
Military Whistleblowers Protection Act.
The Secretary will issue decisions on
such cases within 180 days after receipt
of the case and will, unless the full
relief requested is granted, inform
applicants of their right to request
review of the decision by the Secretary
of Defense (SecDef). Applicants will
also be informed:

(1) Of the name and address of the
official to whom the request for review
must be submitted.

(2) That the request for review must
be submitted within 90 days after
receipt of the decision by the Secretary
of the Air Force.

(3) That the request for review must
be in writing and include the
applicant’s name, address, and
telephone number; a copy of the
application to the AFBCMR and the
final decision of the Secretary of the Air
Force; and a statement of the specific
reasons the applicant is not satisfied
with the decision of the Secretary of the
Air Force.

(4) That the request must be based on
the Board record; requests for review
based on factual allegations or evidence
not previously presented to the Board
will not be considered under this
paragraph but may be the basis for
reconsideration by the Board under
§ 865.6.

(c) In cases under § 865.5(b) of this
part which involve additional issues not
cognizable under that paragraph, the
additional issues may be considered
separately by the Board under § 865.3
and § 865.4 of this part. The special time
limit in § 865.5 (b) does not apply to the
decision concerning these additional
issues.

(d) Decisions in high profile or
sensitive cases. Prior to taking final
action on a BCMR application that has
generated, or is likely to generate,
significant public or Congressional
interest, the Secretarial designee will
provide the case record of proceedings
through Secretarial channels to OSAF so
that the Secretary can determine
whether to decide the case personally or
take other action the Secretary deems
appropriate.

§865.6 Reconsideration of applications.

(a) The Board may reconsider an
application if the applicant submits
newly discovered relevant evidence that
was not reasonably available when the
application was previously considered.
The Executive Director or Team Chiefs
will screen each request for
reconsideration to determine whether it
contains new evidence. New arguments
about, or analysis of, evidence already
considered, and additional statements
which are cumulative to those already
in the record of proceedings will not be
considered new evidence.

(b) If the request contains new
evidence, the Executive Director or
his/her designee will refer it to a panel
of the Board for a decision. The Board
will decide the relevance and weight of
any new evidence, whether it was
reasonably available to the applicant
when the application was previously
considered, and whether it was
submitted in a timely manner. The
Board may deny reconsideration if the
request does not meet the criteria for
reconsideration. Otherwise the Board
will reconsider the application and
decide the case either on timeliness or
merit as appropriate.

(c) If the request does not contain new
evidence, the Executive Director or
his/her designee will return it to the
applicant without referral to the Board.

§856.7 Action after final decision.

(a) Action by the Executive Director.
The Executive Director or his/her
designee will inform the applicant or
counsel, if any, of the final decision on
the application. If any requested relief
was denied, the Executive Director will
advise the applicant of reconsideration
procedures and, for cases processed
under the Military Whistleblowers
Protection Act, review by the SecDef.
The Executive Director will send
decisions requiring corrective action to
the Chief of Staff, U.S. Air Force, for
necessary action.

(b) Settlement of claims. The Air
Force is authorized, under 10 U.S.C.
1552, to pay claims for amounts due to
applicants as a result of correction of
military records.

(1) The Executive Director will
furnish the Defense Finance and
Accounting Service (DFAS) with
AFBCMR decisions potentially affecting
monetary entitlement or benefits. DFAS
will treat such decisions as claims for
payment by or on behalf of the
applicant.

(2) DFAS settles claims on the basis
of the corrected military record.
Computation of the amount due, if any,
is a function of DFAS. Applicants may
be required to furnish additional

information to DFAS to establish their
status as proper parties to the claim and
to aid in deciding amounts due.

(3) Earnings received from civilian
employment during any period for
which active duty pay and allowances
are payable will be deducted from the
settlement. Amounts found due will be
offset by the amount of any existing
indebtedness to the government in
compliance with the Debt Collection
Act of 1982 or successor statutes.

(c) Public access to decisions. After
deletion of personal information,
AFBCMR decisions will be made
available for review and copying at an
electronic public reading room.

§865.8 Miscellaneous provisions.

(a) At the request of the Board, all Air
Force activities and officials will furnish
the Board with:

(1) All available military records
pertinent to an application.

(2) An advisory opinion concerning
an application. The advisory opinion
will include an analysis of the facts of
the case and of the applicant’s
contentions, a statement of whether or
not the requested relief can be done
administratively, and a recommendation
on the timeliness and merit of the
request. Regardless of the
recommendation, the advisory opinion
will include instructions on specific
corrective action to be taken if the Board
grants the application.

(b) Access to records. Applicants will
have access to all records considered by
the Board, except those classified or
privileged. To the extent practicable,
applicants will be provided unclassified
or nonprivileged summaries or extracts
of such records considered by the
Board.

(c) Payment of expenses. The Air
Force has no authority to pay expenses
of any kind incurred by or on behalf of
an applicant in connection with a
correction of military records under 10
U.S.C. 1034 or 1552.

(d) Form adopted: DD Form 149.

Bao-Anh Trinh,

Air Force Federal Register Liaison Officer.
[FR Doc. 2010-24118 Filed 9-27-10; 8:45 am]
BILLING CODE 5001-10-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 104, 105, and 160
[Docket No. USCG—-2004-19963]
RIN 1625-AA93

Notification of Arrival in U.S. Ports;
Certain Dangerous Cargoes

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is adopting,
with changes, an interim rule published
December 16, 2005, regarding certain
dangerous cargo (CDC) and notice of
arrival requirements. The interim rule
defined certain dangerous cargo residue
(CDC residue) as limited to certain dry
cargo and made other changes to
regulations in 33 CFR parts 104, 105,
and 160. After reviewing comments on
the interim rule, the Coast Guard issued
a notice of proposed rulemaking in 2009
that proposed to change the CDC
residue definition to include certain
bulk liquids and liquefied gases in
residue quantities, revise the definition
of CDC to reflect the proposed change in
the CDC residue definition, and adopt
other changes introduced by the 2005
interim rule. This final rule will relieve
an unnecessary burden on industry by
including more lower-risk cargoes in the
CDC residue category and thereby
reducing the number of notice of arrival
submissions required based on the cargo
a vessel is carrying.

DATES: This final rule is effective
October 28, 2010.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are a
part of docket USCG-2004-19963 and
are available for inspection or copying
at the Docket Management Facility (M-
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. You may also
find this docket on the Internet by going
to http://www.regulations.gov, inserting
USCG-2004-19963 in the “Keyword”
box, and then clicking “Search.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Lieutenant Sharmine Jones,
Office of Vessel Activities, Coast Guard;
telephone 202—-372-1234, e-mail
Sharmine.N.Jones@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,

Docket Operations, telephone 202—-366—
9826.
SUPPLEMENTARY INFORMATION:

Table of Contents for Preamble

I. Abbreviations
II. Regulatory History
III. Basis and Purpose
IV. Background
V. Discussion of Comments and Changes
VI. Regulatory Analyses
A. Regulatory Planning and Review
B. Small Entities
C. Assistance for Small Entities
D. Collection of Information
E. Federalism
F. Unfunded Mandates Reform Act
G. Taking of Private Property
H. Civil Justice Reform
1. Protection of Children
J. Indian Tribal Governments
K. Energy Effects
L. Technical Standards
M. Environment

1. Abbreviations

CDC Certain dangerous cargo

CDC residue Certain dangerous cargo
residue

CFR Code of Federal Regulations

CTAC Chemical Transportation Advisory
Committee

DHS Department of Homeland Security
FR Federal Register

NOA Notice of arrival

NPRM Notice of proposed rulemaking
OMB Office of Management and Budget
TSAC Towing Safety Advisory Committee
U.S.C. United States Code

II. Regulatory History

The Coast Guard published an interim
rule on December 16, 2005, titled
“Notification of Arrival in U.S. Ports;
Certain Dangerous Cargoes; Electronic
Submission” (70 FR 74663). That
interim rule adopted the definition of
certain dangerous cargo (CDC), which a
2004 temporary final rule (69 FR 51176,
August 18, 2004) introduced. By
revising § 104.105 in Title 33 of the
Code of Federal Regulations (33 CFR),
the interim rule also made permanent
the application of vessel security
requirements in 33 CFR part 104 to
barges carrying CDC. The interim rule,
however, removed the remainder of the
temporary changes made to 33 CFR
parts 104 and 105 because they involved
past submission and compliance
deadlines and were no longer necessary.
The interim rule also introduced
changes that were not included in the
2004 temporary final rule, including—
¢ Adding another optional method, via
Microsoft InfoPath, for electronic
submission of notices of arrival (NOAs).
¢ Clarifying that Coast Guard NOA
regulations in 33 CFR part 160, subpart
C, do not apply to U.S. recreational
vessels.

¢ Adding a definition of “CDC residue”
that identified certain dry cargo in bulk
that, at or below specified quantities,
did not trigger NOA requirements. The
2005 definition of CDC residue only
included residue quantities of bulk
ammonium nitrate or ammonium nitrate
fertilizer that remained onboard after
the vessel discharges all saleable cargo;
no other cargo residues fell within the
interim rule definition of CDC residue.

In response to the 2005 interim rule,
the Coast Guard received a comment
from the Chemical Transportation
Advisory Committee (CTAC) suggesting
that the Coast Guard revise the
definition of CDC residue to include
some bulk liquids and liquefied gases.
The Coast Guard requested CTAC’s
Hazardous Cargoes Transportation
Security Subcommittee to assist in our
rulemaking. They reviewed the current
requirement that a CDC vessel remain a
CDC vessel until the removal of all bulk
liquid and liquefied gas CDC cargoes,
including residue quantities of such
cargoes, from the vessel. The Committee
completed its recommendation on
August 24, 2006, and submitted it to the
Coast Guard for review and
consideration. (See the CTAC
Recommendations Related to Residues
of CDC Cargoes, August 24, 2006, which
is available in the docket for this
rulemaking.) The Coast Guard
concurred with CTAC’s
recommendations to—

¢ Keep cargoes of Anhydrous
Ammonia, Chlorine, Ethane, Ethylene
Oxide, Methane (LNG), Methyl
Bromide, Sulfur Dioxide, and Vinyl
Chloride as CDC at all times, even when
only residue quantities remain onboard.

¢ Allow other cargoes that would be
considered CDC in larger quantities to
be defined as CDC residue if the amount
that remains onboard in a cargo system
after discharge is not accessible through
normal transfer procedures.

The Coast Guard took steps to
implement these recommendations. On
December 23, 2009, we published a
notice of proposed rulemaking (NPRM)
titled “Notification of Arrival in U.S.
Ports; Certain Dangerous Cargoes” (74
FR 68208). In it, the Coast Guard
proposed to amend the definitions of
CDC and CDC residue in accordance
with CTAC’s recommendation. With the
exception of the revision of these two
definitions, the NPRM proposed to
adopt the current regulations introduced
by the interim rule in 2005 as final.

We received two comments on the
proposed rule. No public meeting was
requested and none was held.
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III. Basis and Purpose

Under authority of the Ports and
Waterways Safety Act (see, specifically,
33 U.S.C. 1223 and 1231) and the
Maritime Transportation Security Act
(46 U.S.C. Chapter 701), as delegated by
Department of Homeland Security
Delegation No. 0170.1, the Coast Guard
is adopting, with changes, the interim
rule published on December 16, 2005
(70 FR 74663) regarding CDC and NOA
requirements. This final rule reflects the
adoptions and changes as proposed in
the Coast Guard’s 2009 NPRM (74 FR
68208). This rule will also relieve an
unnecessary burden on industry by
including more lower-risk cargoes in the
CDC residue category and reducing the
number of NOA submissions required
based on the cargo a vessel is carrying.
Additionally, it will complete this
rulemaking, which has already
introduced existing requirements into
33 CFR parts 104, 105, and 160.

IV. Background

NOA regulations require the
submission of information about certain
vessels and their voyages, including
cargoes, crews, and other persons
onboard to the Coast Guard’s National
Vessel Movement Center before those
vessels arrive at a port or place in the
United States. The Coast Guard uses the
information contained in the NOA to
implement appropriate safety and
security measures, including security
screening and escorts into port.

In 2003, the Coast Guard became
concerned about the potential security
hazards of bulk ammonium nitrate and
propylene oxide cargoes transported on
U.S. waters. After consultation with
CTAC and the Towing Safety Advisory
Committee (TSAC), (see, e.g., TSAC
Report on Task 03—-03, Recommendation
124, which is available in the docket for
this rulemaking), the Coast Guard
determined that these substances should
be considered CDC (69 FR 51176, 51177,
August 18, 2004) and, as noted,
published a temporary final rule in 2004
(69 FR 51176), followed by an interim
rule in 2005 (70 FR 74663). The Coast
Guard’s definition of CDC appears in 33
CFR 160.204. CDC includes substances
or materials that have been determined
to pose an unreasonable risk to health,
safety, and property if improperly
handled. Existing regulations require
most vessels carrying CDC to submit
NOAs.

V. Discussion of Comments and
Changes

The Coast Guard received one letter
containing two comments on the
proposal to change the definition of

CDC so that residue quantities of some
chemicals are not classified as CDC.
This commenter commended the Coast
Guard for working with CTAC to
develop “this more sophisticated and
nuanced approach to security
requirements for CDCs in residue form.”

First, the commenter concurred with
the Coast Guard’s proposal that eight
CDCs—anhydrous ammonia, chlorine,
ethane, ethylene oxide, methane (LNG),
methyl bromide, sulfur dioxide, and
vinyl chloride—should maintain their
CDC classification when in residue
form. Regardless of how small the
quantities of these eight substances that
remain onboard in a cargo system after
discharge are, they will still be defined
as CDC. Second, as manifested in our
revised definition of CDC residue, the
commenter also believed that in the case
of all other CDCs, industry practices are
sufficiently effective in diluting CDC
residues, that it is prudent for the Coast
Guard to develop a different set of
security requirements for vessels with
these types of residues onboard.

The Coast Guard agrees with the
assessment to change the definition of
CDC residue and to exclude certain
CDCs from that definition. Because of
this change, fewer vessels carrying only
lower-risk cargoes will trigger NOA or
other security requirements that apply
to vessels carrying CDC.

This commenter also noted that while
standing by her recommendation, she
does not want her “endorsement of the
revised definition of CDC residue [to] be
seen as an endorsement of the current
process for submitting NOAs generally.”
The commenter encourages the Coast
Guard to use these two parallel
rulemakings “to seriously evaluate the
impractical process requiring operators
to submit NOAs to * * * the National
Vessel Movement Center and the Inland
River Vessel Movement Centerf[],
depending on a vessel’s position on the
inland river system.”

The NOA CDC NPRM focused on
changing the definition of CDC residue.
Revising where vessels should report
based on requirements in both 33 CFR
parts 160 and 165 is beyond the scope
of this rulemaking. The Coast Guard
will address this comment about the
National Vessel Movement Center and
the Inland River Vessel Movement
Center in its broader, “Vessel
Requirements for Notices of Arrival and
Departure, and Automatic Identification
System” (RIN 1625—AA99) rulemaking.

The Coast Guard did not make any
changes from the NOA CDC proposed
rule based on these comments. This
final rule remains the same as proposed
in the NPRM.

VI. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

A. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. Accordingly, OMB has not
reviewed it under that Order.

In the NPRM, published on December
23, 2009 (74 FR 68208, 68212), we
estimated that there are on average
2,800 vessels currently carrying CDCs
that make approximately 25,000 port
arrivals a year. With this rule, some of
these vessels will no longer be required
to submit NOAs when transporting
residue quantities of certain CDCs. As
detailed in the NPRM, we estimate a 5
percent annual reduction in the number
of NOAs submitted as a result of this
final rule, which is equivalent to a
$22,000 decrease in cost burden for
vessel operators that transport certain
CDCs in residue status.

We received no public comments or
additional information that would alter
our assessment of the impacts presented
in the NPRM.

B. Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

In the NPRM, we certified that under
5 U.S.C. 605(b) the proposed rule would
not have a significant economic impact
on a substantial number of small
entities. We received no public
comments or additional information
that would alter our certification of the
rule.

This rule will not increase the NOA
reporting costs to vessel operators
shipping CDC. We estimate that this
rule will reduce the burden to vessel
operators shipping residue quantities of
certain CDCs. Therefore, the Coast
Guard certifies that under 5 U.S.C.
605(b) this final rule will not have a
significant economic impact on a
substantial number of small entities.
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C. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking. The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888-REG-FAIR (1-888-734—3247).

D. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). In our NPRM, however, we noted
it would modify an existing collection
under OMB Control Number 1625-0100,
Advance Notice of Vessel Arrival, by
reducing the number of responses. We
received no public comments or
additional information that would alter
our estimates in the NPRM of the
burden imposed by this rule through the
ANOA collection of information.

As required by 44 U.S.C. 3507(d), we
submitted a copy of the proposed rule
to the Office of Management and Budget
(OMB) for its review of the collection of
information. We received no comments
from either OMB or the public on the
collection of information portion of our
NPRM, and we have made no changes
to the final rule from what we proposed
in the NPRM.

On January 29, 2010, OMB approved
collection 1625-0100 until January 31,
2012, without change. You are not
required to respond to a collection of
information unless it displays a
currently valid OMB control number.

E. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

F. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

G. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

H. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

L. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

J. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

K. Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not

require a Statement of Energy Effects
under Executive Order 13211.

L. Technical Standards

The National Technology Transfer
and Advancement Act (15 U.S.C. 272
note) directs agencies to use voluntary
consensus standards in their regulatory
activities unless the agency provides
Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

M. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions which does not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded under section 2.B.2, figure
2—1, paragraph (34)(a) and (d) of the
Instruction. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects

33 CFR Part 104

Maritime security, Reporting and
recordkeeping requirements, Security
measures, Vessels.

33 CFR Part 105

Maritime security, Reporting and
recordkeeping requirements, Security
measures.

33 CFR Part 160

Administrative practice and
procedure, Harbors, Hazardous
materials transportation, Marine safety,
Navigation (water), Reporting and
recordkeeping requirements, Vessels,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard adopts the
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amendments to 33 CFR parts 104, 105,
and 160 introduced by the interim rule
published at 70 FR 74669 on December
16, 2005, as final with the following
changes:

PART 160—PORTS AND WATERWAYS
SAFETY—GENERAL

m 1. The authority citation for part 160
continues to read as follows:

Authority: 33 U.S.C. 1223, 1231; 46 U.S.C.
Chapter 701; Department of Homeland
Security Delegation No. 0170.1. Subpart C is
also issued under the authority of 33 U.S.C.
1225 and 46 U.S.C. 3715.

m 2.In § 160.204, revise paragraphs (7)
through (9) of the definition for “Certain
dangerous cargo (CDC)” and the entire
definition of “Certain dangerous cargo
residue (CDC residue)” to read as
follows:

§160.204 Definitions.

* * * * *

Certain dangerous cargo (CDC) * * *
* * * * *

(7) All bulk liquefied gas cargo carried
under 46 CFR 151.50-31 or listed in 46
CFR 154.7 that is flammable and/or
toxic and that is not carried as certain
dangerous cargo residue (CDC residue).

(8) The following bulk liquids except
when carried as CDC residue:

(i) Acetone cyanohydrin;

(ii) Allyl alcohol;

(ii1) Chlorosulfonic acid;

(iv) Crotonaldehyde;

(v) Ethylene chlorohydrin;

(vi) Ethylene dibromide;

(vii) Methacrylonitrile;

(viii) Oleum (fuming sulfuric acid);
and

(ix) Propylene oxide, alone or mixed
with ethylene oxide.

(9) The following bulk solids:

(i) Ammonium nitrate listed as a
Division 5.1 (oxidizing) material in 49
CFR 172.101 except when carried as
CDC residue; and

(ii) Ammonium nitrate based fertilizer
listed as a Division 5.1 (oxidizing)
material in 49 CFR 172.101 except when
carried as CDC residue.

Certain dangerous cargo residue (CDC
residue) includes any of the following:

(1) Ammonium nitrate in bulk or
ammonium nitrate based fertilizer in
bulk remaining after all saleable cargo is
discharged, not exceeding 1,000 pounds
in total and not individually
accumulated in quantities exceeding
two cubic feet.

(2) For bulk liquids and liquefied
gases, the cargo that remains onboard in
a cargo system after discharge that is not
accessible through normal transfer
procedures, with the exception of the
following bulk liquefied gas cargoes

carried under 46 CFR 151.50-31 or
listed in 46 CFR 154.7:

(i) Ammonia, anhydrous;

(ii) Chlorine;

(iii) Ethane;

(iv) Ethylene oxide;

(v) Methane (LNG);

(vi) Methyl bromide;

(vii) Sulfur dioxide; and

(viii) Vinyl chloride.

* * * * *
Dated: September 20, 2010.

Kevin S. Cook,

Rear Admiral, U.S. Coast Guard, Director of
Prevention Policy.

[FR Doc. 2010-24221 Filed 9-27-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2010-0872]

RIN 1625-AA00

Natchez Fireworks Safety Zone; Lower

Mississippi River, Mile Marker 365.5 to
Mile Marker 363, Natchez, MS

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
all waters of the Lower Mississippi
River from mile marker 365.5 to 363
extending the entire width of the river.
This safety zone is needed to protect
persons and vessels from the potential
safety hazards associated with a
fireworks display. Entry into this zone
is prohibited to all vessels, mariners,
and persons unless specifically
authorized by the Captain of the Port
(COTP) Lower Mississippi River or a
designated representative. The COTP
Lower Mississippi River or a designated
representative must authorize vessels
that desire to operate in this zone.
DATES: This rule is effective from 8 p.m.
through 8:30 p.m. on September 28,
2010.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2010-
0872 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0872 in the “Keyword”
box, and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M—-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey

Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Lieutenant Junior
Grade Jason Erickson, Coast Guard;
telephone 901-521-4753, e-mail
Jason.A.Erickson@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
immediate action is needed to protect
the participants in the fireworks
display, spectators, and mariners from
the safety hazards associated with a
fireworks display taking place on a
confined waterway.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. This is because immediate
action is needed to protect the
participants in the fireworks display,
spectators, and mariners from the safety
hazards associated with a fireworks
display taking place on a confined
waterway.

Basis and Purpose

On September 13, 2010, the Coast
Guard received an Application for
Approval of Marine Event for a
fireworks display on the Lower
Mississippi River. This safety zone is
needed to protect participants,
spectators, and other mariners from the
possible hazards associated with a
fireworks show taking place on the
Lower Mississippi River. The fallout
zone extends into the navigable channel
of the river.

Discussion of Rule

The Coast Guard is establishing a
temporary safety zone for all waters of
the Lower Mississippi from mile marker
365.5 to 363 extending the entire width
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of the river. Entry into this zone is
prohibited to all vessels, mariners, and
persons unless specifically authorized
by the COTP Lower Mississippi River or
a designated representative.

The COTP may be contacted by
telephone at (901) 521-4822. The COTP
Lower Mississippi River or a designated
representative will inform the public
through broadcast notice to mariners of
changes in the effective period for the
safety zone. This rule is effective from
8 p.m. to 8:30 p.m., local time, on
September 28, 2010.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

This rule will only be in effect for a
short period of time and notifications to
the marine community will be made
through broadcast notice to mariners.
The impacts on routine navigation are
expected to be minimal.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit the Lower
Mississippi River between mile marker
363 and mile marker 365.5, effective
from 8 p.m. to 8:30 p.m., local time, on
September 28, 2010.

This safety zone will not have a
significant economic impact on a
substantial number of small entities
because this rule will only be in effect

for one hour on the day the event is
occurring. In addition, the common
vessel traffic in this area is limited
almost entirely to recreational vessels
and commercial towing vessels.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888-REG—FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of

$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency



59622

Federal Register/Vol. 75, No. 187/ Tuesday, September 28, 2010/Rules and Regulations

provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishment of a safety
zone.

An environmental analysis checklist
and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard is amending
33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1

W 2. Anew temporary § 165.T08-0872 is
added to read as follows:

§165.T08-0872 Natchez Fireworks Safety
Zone; Lower Mississippi River, Mile Marker
365.5 to Mile Marker 363, Natchez, MS

(a) Location. The following area is a
safety zone: those waters of the Lower

Mississippi River, beginning at mile
marker 363 and ending at mile marker
365.5, extending the entire width of the
river.

(b) Effective dates. This section is
effective from 8 p.m. through 8:30 p.m.,
local time, on September 28, 2010.

(c) Regulations. (1) In accordance with
the general regulations of this part, entry
into this zone is prohibited unless
authorized by the Captain of the Port
Lower Mississippi River or a designated
representative.

(2) Persons or vessels requiring entry
into or passage through the zone must
request permission from the Captain of
the Port Lower Mississippi River or a
designated representative. They may be
contacted on VHF-FM channels 16 or
by telephone at (901) 521-4822.

(3) All persons and vessels shall
comply with the instructions of the
Captain of the Port Lower Mississippi
River and designated personnel.
Designated personnel include
commissioned, warrant, and petty
officers of the U.S. Coast Guard.

(d) Informational Broadcasts: The
Captain of the Port, Lower Mississippi
River will inform the public when safety
zones have been established via
Broadcast Notice to Mariners.

Dated: September 16, 2010.
Michael Gardiner,

Captain, U.S. Coast Guard, Captain of the
Port, Lower Mississippi River.

[FR Doc. 2010-24237 Filed 9-27-10; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 80
[EPA-HQ-OAR-2010-0133; FRL-9207-1]
RIN 2060-AQ35

Supplemental Determination for

Renewable Fuels Produced Under the
Final RFS2 Program From Canola Oil

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: On March 26, 2010, the
Environmental Protection Agency
published final changes to the
Renewable Fuel Standard (RFS)
program as required by the Energy
Independence and Security Act (EISA)
of 2007. In the preamble to the final
rule, EPA indicated that it had not
completed the lifecycle greenhouse gas
(GHG) emissions impact analysis for
several specific biofuel production
pathways but that this work would be
completed through a supplemental final

rulemaking process. This supplemental
final rule describes a final GHG analysis
for canola oil biodiesel. It also finalizes
our regulatory determination that canola
oil biodiesel meets the biomass-based
diesel and advanced biofuel GHG
reduction thresholds of 50% as
compared to the baseline petroleum fuel
it will replace, petroleum diesel. This
final rules will allow producers or
importers of canola oil biodiesel fuel to
generate biomass-based diesel
Renewable Identification Numbers
(RINs), providing that the fuel meets
other definitional criteria for renewable
fuel (e.g., produced from renewable
biomass as defined in the RFS2
regulations, and used to reduce or
replace petroleum-based transportation
fuel, heating oil or jet fuel). In addition,
this rule includes a new regulatory
provision establishing a temporary and
limited means for producers or
importers of canola oil biodiesel to
generate RINs for qualifying biofuel
produced or imported between July 1,
2010, and the effective date of this rule.

DATES: This final rule is effective on
September 28, 2010.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OAR-2010-0133. All
documents in the docket are listed on
the http://www.regulations.gov web site.
Although listed in the index, some
information is not publicly available,
e.g., confidential business information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy at the Air and Radiation Docket
and Information Center, EPA/DC, EPA
West, Room 3334, 1301 Constitution
Ave., NW., Washington, DC 20004. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the Air Docket
is (202) 566-1742.

FOR FURTHER INFORMATION CONTACT:
Doris Wu, Office of Transportation and
Air Quality, Transportation and Climate
Division, Environmental Protection
Agency, 2000 Traverwood Drive, Ann
Arbor, MI 48105; telephone number:
734-214-4923; fax number: 734-214—
4958; e-mail address: wu.doris@epa.gov.

SUPPLEMENTARY INFORMATION:
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I. General Information
A. Does this action apply to me?

Entities potentially affected by this
action are those involved with the

production, distribution, and sale of
transportation fuels, including gasoline
and diesel fuel or renewable fuels such

as ethanol and biodiesel. Regulated
categories include:

Category NAICS ' codes SIC2 codes Examples of potentially regulated entities
324110 2911 | Petroleum Refineries.
325193 2869 | Ethyl alcohol manufacturing.
325199 2869 | Other basic organic chemical manufacturing.
424690 5169 | Chemical and allied products merchant wholesalers.
424710 5171 | Petroleum bulk stations and terminals Chemical and allied products
merchant wholesalers.
INAUSEIY .o 424720 5172 | Petroleum and petroleum products merchant wholesalers.
INAUSEY oo 454319 5989 | Other fuel dealers.

1North American Industry Classification System (NAICS).
2 Standard Industrial Classification (SIC) system code.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by the RFS2 program. This
table lists the types of entities that EPA
is now aware of that could potentially
be regulated under the program. To
determine whether your activities
would be regulated, you should
carefully examine the applicability
criteria in 40 CFR part 80, Subpart M.
If you have any questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the preceding section.

Outline of This Preamble

I. Executive Summary
II. Lifecycle Analysis of Greenhouse Gas
Emissions for Canola Oil Biodiesel
A. Methodology and Key Assumptions
1. Models
2. Scenarios Modeled
3. Year of Analysis
4. Biodiesel Processing Assumptions
5. Other Assumptions
B. Threshold Determination and
Assignment of Pathways
I1I. Delayed RIN Generation for New
Pathways
IV. Public Participation
V. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks
H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use
. National Technology Transfer and
Advancement Act
. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

—

—

K. Congressional Review Act
VI. Statutory Provisions and Legal Authority

I. Executive Summary

On March 26, 2010, the
Environmental Protection Agency
published final changes to the
Renewable Fuel Standard (RFS)
program as required by the Energy
Independence and Security Act (EISA)
of 2007. EISA increased the volume of
renewable fuel required to be blended
into transportation fuel to 36 billion
gallons by 2022. Furthermore, the Act
established new eligibility requirements
for four categories of renewable fuel,
each with their own annual volume
mandates. The eligibility requirements
include minimum lifecycle greenhouse
gas (GHG) reduction thresholds for each
category of renewable fuel. EPA
conducted lifecycle GHG analyses for a
number of biofuel feedstocks and
production pathways for the final rule.
In the preamble to that final rule, EPA
indicated that it had not completed the
lifecycle greenhouse gas emissions
impact analysis for certain biofuel
production pathways but that this work
would be completed through a
supplemental final rulemaking process.
This supplemental final rule describes a
final GHG analysis for canola oil
biodiesel. It also finalizes our regulatory
determination that canola oil biodiesel
qualifies as biomass-based biodiesel and
advanced biofuel under RFS2 regulatory
provisions, providing that the fuel meets
other definitional criteria for renewable
fuel (e.g., produced from renewable
biomass as defined in the RFS2
regulations, and used to reduce or
replace petroleum-based transportation
fuel, heating oil or jet fuel). EPA
currently intends to issue additional
supplemental final rules to address
other biofuel production pathways,
including those involving palm oil,
woody biomass and sorghum.

We issued a notice of data availability
(NODA) on July 26, 2010 which
described the methodology and
modeling assumptions, and proposed
lifecycle GHG assessment, for canola oil
biodiesel. EPA provided a 30-day public
comment period on the NODA. In
addition, we sought input from several
stakeholders during the development of
this rule and have worked closely with
other Federal agencies, in particular the
U.S. Departments of Energy and
Agriculture. In general, the public
comments received supported our
proposed lifecycle analysis, and we are
finalizing the proposal without
modification.

The agency continues to recognize
that lifecycle GHG assessment of
biofuels is an evolving discipline. As we
noted in the final RFS2 rule, EPA will
revisit our lifecycle analyses in the
future as new information becomes
available. In addition, EPA is moving
forward with plans to ask the National
Academy of Sciences to make
recommendations for these future
lifecycle GHG assessments. This current
canola analysis and subsequent
supplemental analysis being conducted
will continue to use the same lifecycle
modeling approach as used for the RFS2
final rule and will be revisited along
with other fuels as part of any future
lifecycle updates as appropriate.

In addition, on July 20, 2010, EPA
issued a Notice of Proposed Rulemaking
(NPRM) for the 2011 renewable fuel
standards.? This NPRM included a
proposed provision to allow the
temporary and limited generation of
“delayed RINs” by renewable fuel
producers using fuel production
pathways approved for RIN generation
on or after July 1, 2010 and before
January 1, 2011. Under the proposal,
delayed RINs could be generated after
the effective date of a rule adding a new

175 FR 42238.
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pathway to Table 1 to § 80.1426 for
qualifying fuel produced between July
1, 2010 and the effective date of that
rule, even if the fuel had been
transferred to another party. In addition,
the proposed rule included provisions
allowing fuel producers who are
grandfathered under the provisions of
§80.1403 to exchange higher-value
delayed RINs for RINs generated under
the grandfathering provisions that have
a D code of 6. We are finalizing this
provision in today’s rule. Since the only
pathway we are approving in today’s
action is biodiesel and renewable diesel
produced from canola oil, the delayed
RINs provision will only be applicable
to this pathway.

Today’s rule does not add significant
environmental or economic impacts
beyond those already addressed in the
final RFS2 rule published on March 26,
2010. The new delayed RINs provision
provides additional flexibility to certain
biofuel producers, and the new canola
oil biodiesel pathway provides an
additional basis for biofuel producers to
generate RINs. Today’s actions will not
increase overall burdens on any
regulatory party and will impose no
additional costs.

II. Lifecycle Analysis of Greenhouse
Gas Emissions for Canola Oil Biodiesel

A. Methodology and Key Assumptions

EISA establishes specific lifecycle
greenhouse gas (GHG) emissions
reduction thresholds for each of four
categories of renewable fuels (i.e., 60%
for cellulosic biofuel, 50% for biomass-
based diesel and advanced biofuel, and
20% for other renewable fuels). EPA
employed the methodology described in
the RFS2 final rule (published March
26, 2010) to analyze the lifecycle GHG
emissions of the canola oil biodiesel
pathway, as described in the NODA
issued on May 26, 2010. This section
briefly describes the methodological
approach as well as the key assumptions
that were used in the lifecycle modeling
of canola oil biodiesel.

The public comments received on the
canola oil biodiesel NODA generally
supported our proposed lifecycle GHG
analysis. For instance, several
commenters stated that they support the
determination that canola oil biodiesel
meets or exceeds the 50% biomass-
based diesel lifecycle GHG reduction
requirement and requested that EPA
formally approve canola for RIN
generation as expeditiously as possible.2

2 See comments EPA-HQ-OAR-2010-0133-0079
(Embassy of Canada), EPA-HQ-OAR-2010-0133—
0080 (Sustainable Biodiesel Alliance), EPA-HQ—
OAR-2010-0133-0082 (Washington State

Responses to comments that were
critical of certain elements of the
proposal are included in the following
sections. EPA has decided to finalize the
proposed lifecycle GHG assessment for
canola oil biodiesel without
modification.

1. Models

The analysis EPA has prepared for
canola oil biodiesel uses the same set of
models that was used for the final RFS2
rule, including the Forestry and
Agricultural Sector Optimization Model
(FASOM) developed by Texas A&M
University and others and the Food and
Agricultural Policy and Research
Institute international models as
maintained by the Center for
Agricultural and Rural Development
(FAPRI-CARD) at Iowa State University.
The models require a number of inputs
that are specific to the pathway being
analyzed, for example, inputs include
projected yield of feedstock per acre
planted, projected fertilizer use, energy
use in feedstock processing and energy
use in fuel production. The docket
includes detailed information on model
inputs, assumptions, calculations, and
the results of our modeling for canola
oil biodiesel.

2. Volume Scenarios Modeled

The RFS2 final rulemaking
established reference and control cases
to assess the impacts of an increase in
renewable fuel volume from business-
as-usual. That is, EPA compared what is
likely to have occurred without EISA to
the increased volume necessary to meet
the EISA mandates. For the canola
biodiesel assessment, we determined
that an incremental impact of an
increase of 200 million gallons of
biodiesel from canola per year in 2022
was an appropriate volume to model.
This assumed a 2022 reference case of
zero canola oil biodiesel volume and a
2022 control case of 200 million gallons
canola oil biodiesel volume. For more
detail on our rationale for volumes
modeled (which were based in part on
consultation with USDA experts and
industry representatives) please refer to
the inputs and assumptions document
that is available through the docket. We
did not receive any comments on our
proposed use of this volume scenario
and are therefore using the same volume
scenario for our final modeling.

3. Year of Analysis

We received a comment disagreeing
with our proposal to use the year 2022
to model and evaluate GHG emissions

Department of Commerce), EPA-HQ-OAR-2010—
0133-0083 (U.S. Canola Association).

associated with canola oil biodiesel, as
we had done for other biofuels in the
RFS2 final rule. The commenter stated
that use of 2022 is inappropriate since
that is “the year that the RFS ends” and
that GHGs are emitted in the present as
the feedstock and fuel is produced and
combusted. The commenter suggested
that EPA instead use a year for its
analyses that better reflects the “average
performance of the RFS,” such as 2012,
with a commitment to update the
analysis regularly to reflect documented
changes in technologies and practices,
as well as better information on trends
in land use and associated emissions.

In response, EPA first notes that the
commenter is incorrect in assuming that
the RFS program ends in 2022. That is
the year when the full 36 billion gallons
specifically required by EISA is to be
used, but EPA is directed to set
renewable fuel volume requirements,
and implement associated percentages
standards, indefinitely into the future
after 2022. Thus, no single year can
reasonably be assumed to reflect an
“average performance” of a fuel under
the RFS program.

As described in our final RFS2 rule,
there were two main reasons for our
focus on 2022.3 The first reason is that
it is appropriate to select a single year
to analyze. The lifecycle GHG analysis
is based on the use of various economic
models, both domestic and
international. These models estimate
economic impacts on relevant sectors
over a multi-year time period, and rely
on assumptions or projections as to the
various biofuel volumes out into the
future. The results are dependent in part
on the biofuel volumes that are used,
and the modeling requires a stable
prediction of the specific volumes and
types of fuels used from year to year.
This reflects the current status of the
models available to perform this
analysis. If there were changes in
volumes in interim years in the
modeling, this would have impacts on
the later years of the modeling. The lack
of a stable projection or assumption in
the year to year fuel volumes would
make it impossible to accurately model
the predicted lifecycle GHG reductions
for the different fuels. Analytically it
would not be possible to model in
advance the GHG impacts and make
lifecycle determinations on biofuels for
different years over the life of the
program.

Thus it would not be possible using
our current methodology to use more

3 See Renewable Fuel Standard Program (RFS2)
Summary and Analysis of Comments, EPA—420-R—
10-003, February 2010, see page 7-18, 7-19 & 7—
31. Also, see preamble to final RFS2 rule in Chapter
V. Lifecycle Analysis of Greenhouse Gas Emissions.
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than one year to determine the life-cycle
assessment, as recommended by the
commenter. They recommend that we
assess biofuel GHG performance early in
the RFS2 implementation schedule,
using a year such as 2012 as the year,
and then make periodic GHG impact
reassessments prior to 2022 with
threshold determinations on the basis of
these reassessments. However, if a
biofuel met a certain GHG performance
threshold in some years while not in
others, this would affect the volumes of
different types of fuels produced to meet
RFS2 requirements. A change in a
threshold determination would lead to
changes in investments and in the
market, producing a new mix of biofuels
that we are not able to predict and use
in the lifecycle modeling. This use of
more than one year can lead to changes
in the interim years’ biofuel volumes
that we are not in a position to model

or project. Based on the inability to
determine the impact of these iterative
changes in the market resulting from
changes in the GHG threshold decision
over time, we would be unable to
develop a valid year by year projection
of biofuel volumes for the subsequent
lifecycle modeling. EPA is also
concerned that this approach would
produce significantly increased
uncertainty in the biofuels industry and
could affect investment decisions and
thus the ability of the industry to
produce sufficient complying biofuels to
meet the goals of EISA. This increased
uncertainty about future decisions is not
warranted in a situation where the
modeling tools available to the agency
could not be used to produce consistent
results over multiple years when biofuel
volume predictions are not stable due to
changing threshold determinations from
year to year. As such, EPA’s position is
that it is more appropriate to rely on
modeling centered on a single year.

The second reason to focus on 2022,
the final year of ramp up in the required
volumes of renewable fuel, is that
modeling that uses the year 2022 allows
the total fuel volumes specified in EISA
to be incorporated into the analysis.
Modeling an early year such as 2012
would result in almost all of the volume
being made up of traditional biofuels
such as ethanol from corn or biodiesel
from soy. We note also that much of the
2012 production capacity is already in
place and thus allowed to meet the
overall renewable fuel standard under
its grandfathering provisions (for which
no GHG assessment if required). We are
more interested in modeling the GHG
performance of future production
capacity likely to come on board after
2012. Additionally, assessment of the

impact of biofuels on land use in an
early year such as 2012 would
underestimate the full land use impact
of the greater biofuel volumes required
in later years. Additionally, such an
early assessment would not reflect the
anticipated technology changes and
expanded use of valuable co-products
such as DGS. In this way, an early
analysis would give a false picture of
the anticipated emission reductions
from individual biofuels. In contrast,
EPA feels that the 2022 analysis
represents an appropriate estimate of
GHG impacts as it represents the full
adoption of statutorily-prescribed
biofuel volumes and thus their
feedstock demand on land use and
otherwise appropriately assesses the
GHG impacts of the program when fully
implemented. An earlier assessment
year would underestimate the full
volumes required by EISA and therefore
not appropriately account for the full
impact of the program. Furthermore, we
note that the RFS2 requirements do not
end in 2022, rather it would continue in
years to follow. Since trends which
might impact a 2022 assessment
compared to earlier years such as
improvements in crop yield or
production technology would be
expected to continue after 2022,
selecting 2022 as a preferred year of
assessment represents a more reasonable
single year for assessment of the
expected GHG performance of a biofuel
during the RFS2 program than an
assessment early in the program such as
2012. Finally, a 2022 assessment for
canola oil biodiesel is consistent with
the 2022 assessments for all other
biofuel pathways adopted in RFS2. EPA
believes that it is best to use similar
assessment techniques across all biofuel
pathways.

4. Biodiesel Processing Assumptions

We analyzed the lifecycle GHG
emission impacts of producing biodiesel
using canola oil as a feedstock assuming
the same biodiesel production facility
designs and conversion efficiencies as
modeled for biodiesel produced from
soybean oil. Canola oil biodiesel is
produced using the same methods as
soybean oil biodiesel, therefore plant
designs are assumed to not significantly
differ between these two feedstocks. As
was the case for soybean oil biodiesel,
production technology for canola oil
biodiesel is mature and we have not
projected in our assessment of canola oil
biodiesel any significant improvements
in plant technology. Unanticipated
energy saving improvements would
further improve GHG performance of
the fuel pathway. Refer to the docket for
more details on these model inputs and

assumptions. The inputs and
assumptions are based on our
understanding of the industry, analysis
of relevant literature, public comments,
and recommendations of experts within
the canola and biodiesel industries and
those from USDA as well as the experts
at Texas A&M and lowa State
Universities who have designed the
FASOM and FAPRI models.

The glycerin produced from canola oil
biodiesel production is equivalent to the
glycerin produced from the existing
biodiesel pathways (based on soy oil,
etc.) that were analyzed as part of the
RFS2 final rule. Therefore the same
assumptions and co-product credit was
applied to canola oil biodiesel as was
used for the biodiesel pathways
modeled for the RFS2 final rule. The
assumption is that the GHG reductions
associated with the replacement of
residual oil on an energy equivalent
basis represents an appropriate mid-
range co-product credit of biodiesel
produced glycerin. The U.S. Canola
Association supported this approach in
its comments, stating that “EPA properly
considered glycerin as a co-product, and
conservatively assumed that the
glycerin would be used as a fuel source
in place of residual oil.” However, we
also received comments that this
approach overestimates the GHG
reduction benefits of glycerin co-
product because the glycerin would
actually replace less than an energy
equivalent amount of residual oil. The
commenter, Clean Air Task Force
(CATF), makes the argument that while
the glycerin use would lower the
demand for residual oil, it would also
reduce the price of residual oil fuel, and
this lowered price would increase
somewhat the demand and use of
residual oil above the levels we
assumed in our analysis. According to
the commenter, this assumed rebound
effect should decrease the credit we
provide in our analysis for biodiesel-
produced glycerin.

EPA feels that the proposed approach,
which it is finalizing today, provides an
appropriate estimate of credit for the
glycerin co-product produced from the
canola biodiesel pathway. As part of our
RFS2 proposal we assumed the glycerin
would have no value and would
effectively receive no co-product credits
in the soy biodiesel pathway. We
received numerous comments, however,
as part of the RFS2 final rule stating that
the glycerin would have a beneficial use
and should generate co-product
benefits. Therefore, the biodiesel
glycerin co-product determination made
as part of the RFS2 final rule took into
consideration the possible range of co-
product credit results. The actual co-
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product benefit will be based on what
products are replaced by the glycerin, or
what new uses the co-product glycerin
is applied to. The total amount of
glycerin produced from the biodiesel
industry will actually be used across a
number of different markets with
different GHG impacts. This could
include for example, replacing
petroleum glycerin, replacing fuel
products (residual oil, diesel fuel,
natural gas, etc.), or being used in new
products that don’t have a direct
replacement, but may nevertheless have
indirect effects on the extent to which
existing competing products are used.
The more immediate GHG reductions
from glycerin co-product use will likely
range from fairly high reductions when
petroleum glycerin is replaced to lower
reduction credits if it is used in new
markets that have no direct replacement
product, and therefore no replaced
emissions. EPA does not have sufficient
information (and the commenter
supplied none) on which to allocate
glycerin use across the range of likely
uses. Also, if additional residual oil is
used as predicted by the commenter, its
use would presumably replace some
other product (e.g., perhaps replacing
coal in some cases) which would also
have a secondary GHG impact which
could be in a positive direction (i.e., a
lowering of GHG emissions). Again,
EPA does not have sufficient
information on which to base such
market movements and their GHG
impact. Therefore, EPA believes that its
proposed approach of picking a
surrogate use for modeling purposes in
the mid-range of likely glycerin uses,
and focusing on the more immediate
GHG emissions results tied to such use,
is reasonable. The replacement of an
energy equivalent amount of residual oil
is a simplifying assumption determined
by EPA to reflect the mid-range of
possible glycerin uses in terms of GHG
credits, and EPA believes that it is
appropriately representative of GHG
reduction credit across the possible
range without necessarily biasing the
results toward high or low GHG impact.

EPA feels that the comments from the
CATF do not change the
appropriateness of using at this time an
assumption of residual oil replaced on
an energy equivalent basis (without any
adjustment for possible global rebound
effect) as a representative biodiesel
glycerin co-product credit. Since we are
not actually assuming all of the
biodiesel glycerin produced replaces
residual oil (it will likely replace a mix
of products with a range of GHG
impacts but residual oil is used as the
representative GHG reduction credit),

any potential rebound impact in the
residual oil market would not occur to
the extent described in the CATF
comment as they assumed the total
amount of glycerin would be used as a
residual oil replacement. Furthermore,
while including rebound effects and
other indirect impacts for residual oil
that is replaced by biodiesel co-product
glycerin could possibly lower reduction
credits, that would not be true for all
replacement products. For example,
including indirect impacts for glycerin
that is used in new markets could tend
to increase estimated emission
reductions. Without indirect impacts
the co-product assessment for glycerin
used in new markets would assume that
it did not have a replacement value and
would therefore generate no credits. If
indirect impacts were taken into
account it could be that the new
products would actually have impacts
in other markets that were not direct
replacements but generate GHG benefits.
Given the varying impacts of including
the type of factors CATF mentions in
their comments would have across the
full range of possible glycerin
replacements, and the fundamental
difficulty of predicting possible glycerin
uses and impacts of those uses many
years into the future under different
market conditions, EPA believes it is
reasonable to finalize its more
simplified approach to calculating co-
product GHG benefit associated with
glycerin production.

5. Other Assumptions

We received comments from the U.S.
Canola Association supported by the
State of Washington Department of
Commerce that the GHG impacts of
canola oil biodiesel as proposed in our
Notice of Data Availability
overestimated the GHG emissions of
canola production and therefore canola
oil biodiesel has a greater than 50%
lifecycle GHG reduction compared to
the baseline petroleum diesel fuel
baseline. The U.S. Canola Association
plans to submit more detailed technical
analysis to EPA for consideration in any
updated analysis of canola oil biodiesel.
Because comments suggesting that EPA
overestimated lifecycle GHG emissions
from canola oil biodiesel do not impact
today’s regulatory determination that
canola oil biodiesel achieves at least a
50% lifecycle GHG reduction, and
because those who submitted such
comments have asked that EPA expedite
its qualification action for canola oil
biodiesel under RFS2, we believe it is
most appropriate that EPA consider
these comments in detail at such time
as we prepare an updated analysis of
canola oil biodiesel. We worked closely

with the canola industry on the lifecycle
analysis performed for this rulemaking
and will continue to work with them on
any future analysis. The state of
Washington specifically referenced a
concern with the diesel fuel
consumption rate in our analysis. The
concern is that the total change in diesel
use divided by the total acreage change
across the entire U.S. agricultural sector
as a result of an increase in canola oil
biodiesel production results in a diesel
use figure that is higher than the rate of
diesel fuel used to produce canola. The
commenter indicates that this appears to
represent an error in the EPA lifecycle
analysis. EPA disagrees that this
represents an error in the modeling. As
mandated by EISA, and as was done for
the other biofuels analyzed as part of the
RFS2 final rule, EPA’s lifecycle analysis
takes into account the full direct as well
as significant indirect impacts of canola
oil biodiesel production. As described
in the RFS2 final rulemaking, this
means that for the agricultural sector we
consider the full impacts across the
entire sector due to canola oil biodiesel
production including not only the
impacts on canola acres and diesel fuel
input, but also the impacts of crop
shifting and changes in livestock
production with associated impacts on
feed crops and other crop production
with associated diesel fuel use.
Therefore the diesel fuel use figure that
the state of Washington cites does not
represent just the change from canola
acres but shifts in all crop acres across
all regions as described in the
agricultural sector model results
included in the docket to this
rulemaking. The shifts of all these
different crop acres with associated
diesel fuel use results in the correct
diesel use figure used by EPA.

The state of Washington also has
comments specifically referencing
regional data on canola production that
is not reflective of the national and
international analysis that EPA
performed for canola oil biodiesel, as
mandated by EISA and as was done for
all feedstocks considered as part of the
final RFS2 rulemaking. While regional
specific data was included in the
analysis the full lifecycle impacts of
canola oil biodiesel as mentioned above
were determined based on
comprehensive national and
international changes in agriculture and
associated GHG impacts and therefore
the data described in the State of
Washington comments would not
impact our determination that canola oil
biodiesel qualifies under the 50% GHG
threshold for biomass-based diesel and
advanced biofuel. Furthermore, the
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State of Washington comments
encourage EPA to extend this
rulemaking to other oilseeds in the
family Brassicaceae such as camelina.
Today’s action is limited to canola, so
this comment raises issues beyond the
scope of this rulemaking. Parties seeking
EPA analysis of additional fuel
pathways are urged to follow the
petition process specified in 40 CFR
80.1416.

We received comment from the Clean
Air Task Force objecting to EPA’s
assumptions regarding likely
improvements in canola yields in the
future. According to the commenter,
there is “recent evidence [which]
significantly undermines any
expectation that crop yields will
increase in the future.” The commenter
bases this statement on a study
suggesting that “the effects of climate
change could decrease agricultural
yields” and “further research is needed
to identify how crop yields will respond
to increased levels of carbon dioxide”.
However, we note that the authors of the
study cited by commenters do not draw
definitive conclusions, but phrase their
statements cautiously, including, for
examples, statements such as yields
“may have reached their ceiling.” In the
study, the authors look principally at
two crops, wheat and rice, as these
crops have had declined gains in yield.
However, the study also notes that
maize has “maintained the rate of
increase of the 1970s and 1980s into the
most recent decade.” This seems to go
against the commenter’s point that
“recent evidence significantly
undermines any expectation that crop
yields will increase in the future.” For
crops that are not part of these three
most important grains, no comparison
has been made in the study. Thus, the
study does not directly address canola.
Finally, we note that the thrust of the

paper is that past approaches to
increasing yields may be reaching the
ceiling of potential effectiveness, but the
author notes many other avenues that
the author believes can and should be
pursued to increase yield. Thus, even
for the crops that have experienced a
drop in yield increases, the study does
not necessarily suggest that this will
remain the case if appropriate research
as suggested by the paper is conducted.
Given the uncertain nature of scientific
advancement and possible future effects
related to climate change, EPA believes
that its approach of looking at yield
trends on a crop by crop basis based on
past historical and verifiable data
provides the most reasonable approach
available at this time to predicting
future yields.

EPA bases its crop yields on
projecting long-term trends based on
historical data for each crop using the
same methodology. EPA’s approach is
consistent with USDA’s future
projections of crop yield changes over
time. On the other end of the spectrum,
we note that during the proposal to the
final RFS2 rule we received comments
that EPA’s crop yields were actually too
low and that yields will continue to
increase due to improvements in seed
technology.* Those commenters would
argue that higher yields than used by
EPA should be adopted. We believe that
our assumptions are reasonably
justifiable and do not differ from past
long-term trend yield performance.

The docket includes a useful
memorandum which summarizes
relevant materials used for the canola
biodiesel pathways analysis including
detailed information on the assumptions
used in our lifecycle modeling.
Described in the memorandum, for
example, are the input and assumptions

4 See RFS2 Summary and Analysis of Comments,
e.g., pg. 7-17, 7-37, 7-149.

document (e.g., crop yield projections,
fertilizer use, agricultural energy use,
etc.) and detailed results spreadsheets
(e.g., foreign agricultural impacts,
foreign agricultural energy use, FASOM
and FAPRI model results) used to
generate the results presented above.

B. Threshold Determination and
Assignment of Pathways

As part of this final rule, EPA is
making a lifecycle GHG threshold
determination based on its final
lifecycle GHG analysis for canola oil
biodiesel. Figure II-1 shows the results
of the modeling. It shows the percent
difference between lifecycle GHG
emissions for 2022 canola oil biodiesel
as compared to the 2005 petroleum
diesel fuel baseline. In the figure, the
zero on the x-axis represents the
lifecycle GHG emissions equivalent to
the 2005 petroleum diesel fuel baseline.
The y-axis on the chart represents the
likelihood that possible results would
have a specific GHG reduction value
shown. The area under the curve
represents all the possible results. The
results for canola biodiesel are that the
midpoint of the range of results is a 50%
reduction in GHG emissions compared
to the diesel fuel baseline. The 95%
confidence interval around that
midpoint results in range of a 20%
reduction to a 75% reduction compared
to the 2005 petroleum diesel fuel
baseline. These results justify
authorizing the generation of biomass-
based diesel RINs for fuel produced by
the canola oil biodiesel pathway
modeled, assuming that the fuel meets
the other definitional criteria for
renewable fuel (e.g., produced from
renewable biomass, and used to reduce
or replace petroleum-based
transportation fuel, heating oil or jet
fuel) specified in EISA.

BILLING CODE 6560-50-P
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Distribution of Results for Canola Oil Biodiesel

Figure II-1.
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Table II-1 breaks down by stage the
lifecycle GHG emissions for canola oil
biodiesel and the 2005 diesel baseline.
The biodiesel production process
reflected in this table assumes that
natural gas is used for process energy
and accounts for co-product glycerin
displacing residual oil. This table
demonstrates the contribution of each
stage and its relative significance.

As a sensitivity case, we also looked
at the use of biomass as an energy
source and determined that this would
further improve the GHG lifecycle

emissions profile compared to natural
gas use. Thus, the GHG emissions
threshold determination would apply to
facilities using biomass or natural gas as
an energy source. We have clarified in
the Table 1 to 80.1426 that canola oil
biodiesel facilities seeking to generate
biomass-based diesel or advanced
biofuel RINs must use either natural gas
or biomass. Other process energy
sources (such as coal) have not been
modeled, but are likely to result in
additional GHG emissions that would
result in the pathway failing to provide

50% lifecycle GHG emissions as
compared to baseline fuel. This is also
true for biodiesel pathways using
soybean oil and other feedstocks.
However, at this time we are not
amending Table 1 to § 80.1426 to
specify the required process energy
source(s) for soybean oil and other
biodiesel feedstocks because this rule is
focused on canola. We commit to
updating Table 1 to § 80.1426 at a future
time to include this energy use
stipulation for other biodiesel
feedstocks.

TABLE II-1—LIFECYCLE GHG EMISSIONS FOR CANOLA OIL BIODIESEL, 2022

[kgCO.e/mmBTU]
Canola oil 2005 Diesel
Fuel type biodiesel baseline
Net Domestic Agriculture (W/0 1and USE ChaNGE) ........cccueeriiiieiiiiieieeiee et enes 8
Net International Agriculture (w/o land use change) ... 0
Domestic Land Use Change .........cccceeevereenenecnienns 3
International Land Use Change, Mean (LOW/HIGH) .......cccuooiiiiiiiiiieee et 31 (7/61)
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TABLE II-1—LIFECYCLE GHG EMISSIONS FOR CANOLA OIL BIODIESEL, 2022—Continued
[kgCO-e/mmBTU]
Canola oil 2005 Diesel
Fuel type biodiesel baseline
LU =Y I o o (0T 4o o PR 3 18
Fuel and Feedstock Transport 2 *
JLIEE 1 o o TSI =10 01 FS1=1 o] g T SRS 1 79
Total EMIsSionNs, MEAN (LOW/HIGH) .....cuei ettt ettt sttt e bt e et e e naeesbeenneeens 48 (25/78) 97

*Emissions included in fuel production stage.

Based on the above analyses, canola
oil biodiesel has been found to comply
with the lifecycle GHG reduction

thresholds (50%) applicable to the
biomass-based diesel and advanced
biofuel categories and are therefore

TABLE [I-2—D—-CODE DESIGNATIONS

eligible for the D-Codes specified in
Table II-2.

Fuel type

Feedstock

Production process requirements

D-Code

Biodiesel Canola oil

ergy.

Trans-Esterification using natural
gas or biomass for process en-

4 (biomass-based diesel).

III. Delayed RIN Generation for New
Pathways

In a Notice of Proposed Rulemaking
(NPRM) published on July 20, 2010 (75
FR 42238), we proposed a new
regulatory provision that would allow
RINs to be generated for fuel produced
on or after July 1, 2010 representing
certain fuel pathways that were not in
Table 1 to § 80.1426 as of July 1, 2010,
but were added to Table 1 by January 1,
2011. Under the proposal, RINs could be
generated only if the pathways were
indeed approved as valid RIN-
generating pathways, and only for
volumes of fuel produced between July
1, 2010 and the effective date of a new
pathway added to Table 1 to § 80.1426.
In today’s rule, we are finalizing
regulatory provisions for “delayed RINs”
with certain modifications as described
below only for biodiesel produced from
canola oil since today’s action adds only
this new RIN-generating pathway to
Table 1 to § 80.1426.

For the RFS2 final rule (75 FR 14670),
we attempted to evaluate and model as
many pathways as possible so that
producers and importers could generate
RFS2 RINs beginning on July 1, 2010.
However, we were not able to complete
the evaluation of all pathways that we
had planned. In the final RFS2
rulemaking we announced our intention
to complete the evaluation of three
specific pathways after release of the
RFS2 final rule: Grain sorghum ethanol,
pulpwood biofuel, and palm oil
biodiesel (see Section V.C of the RFS2
final rule, 75 FR 14796). To this list we
added biodiesel produced from canola
oil as this biofuel was produced under

RFS1 and was also expected to
participate in the RFS2 program at the
program’s inception.

Following release of the final RFS2
rule, we determined that the lifecycle
assessments for these additional
pathways would not be completed by
July 1, 2010, the start of the RFS2
program. While some producers of these
biofuels could continue to generate RINs
under the RFS2 “grandfathering”
provisions, they would have no
approved means for generating higher-
value RINs (i.e. cellulosic biofuel,
biomass-based diesel, or advanced
biofuel) 5. Knowing that this
circumstance had the potential to
adversely impact these producers as
well as to reduce the number of RINs
available in the market relative to
biofuel volume, in the July 20, 2010
NPRM, we proposed a new regulatory
provision for delayed RINs that would
allow certain renewable fuel producers
to generate higher-value RINs for all fuel
they produce and sell between July 1,
2010, and the effective date of the new
pathway, if applicable pathways are
ultimately approved for RIN generation
after July 1, 2010 and by December
31,2010. This proposed provision was
designed to allow biofuel producers to
participate in the RFS2 program as fully
as possible as it gets underway even
though we were not able to complete the
evaluation of a number of pathways
prior to July 1. However, we also

5 Grandfathered facilities could generate
renewable fuel RINs with a D code of 6 beginning
on July 1, 2010, but many of these producers
believed that their biofuel should be qualified for
generating RINs with D codes other than 6.

indicated in the preamble to the
proposal that we intended to apply the
delayed RINs provision to only the four
pathways under consideration prior to
July 1, 2010 (grain sorghum ethanol,
pulpwood biofuel, palm oil biodiesel,
and canola oil biodiesel) if any of these
pathways are determined to meet the
applicable GHG thresholds prior to
January 1, 2011, and the provision
would apply only for renewable fuel
produced in 2010.

In response to the NPRM, most
commenters supported such a
provision. However, the American
Petroleum Institute and the National
Petrochemical Refiners Association
opposed the proposal, stating that
retroactively applicable actions are
inappropriate and that delayed RINs
would create more uncertainty for
obligated parties. However, we continue
to believe that the delayed RINs
provision is both appropriate and will
actually help obligated parties to
comply with the applicable standards.
Since the delayed RINs provision will
increase the likelihood that higher-value
RINs will be generated in 2010, more
such RINs may be available to obligated
parties for compliance purposes.
Delayed RINs can be bought and sold
independently of renewable fuel
volumes, making them more easily
marketable and more directly available
to obligated parties than RINs assigned
to renewable fuel. In addition, while
this provision will allow RINs to be
generated after the associated renewable
fuel has been produced and sold, it does
not constitute an impermissibly
retroactive provision. Producers who
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generate delayed RINs will do so
voluntarily, and after the effective date
of the new pathway. No additional
burdens will be placed upon obligated
parties and the rule will have no impact
on any settled transactions of an
obligated party. Moreover, RINs already
generated and accepted in EMTS will
not be affected. The D code assigned to
any given RIN will not change, and RINs
owned by any party can be retained by
them for compliance purposes or sold as
they wish.

Finally, to the extent that the
provision could be seen as having
retroactive impacts, EPA believes its
action is authorized by CAA section
211(0)(2)(A)(iii), providing that
“regardless of the date of promulgation,
the regulations * * * shall contain
compliance provisions applicable to
refineries, blenders, distributors, and
importers, as appropriate, to ensure that
the requirements” of the Act relating to
use of specified volumes of renewable
fuel are satisfied. The delayed RINs
provision is a “compliance provision”
because it relates to RINs, and RINs are
the currency by which obligated parties
demonstrate compliance. The delayed
RINs provision relates to ensuring that
the volumes of renewable fuel specified
in the statute are met, by allowing
producers to generate appropriate RINs
for canola oil biodiesel that reflects its
proper identification as biomass based
diesel under the statute.

Two commenters requested that the
provision for delayed RINs be made
applicable to other pathways as well,
such as pathways utilizing camelina and
winter barley. Since the only new
pathway that we approving for RIN
generation in today’s action is biodiesel
produced from canola oil, we are
finalizing the delayed RINs provision
only for this pathway in today’s action.
The application of delayed RINs to other
pathways does not need to be addressed
in this action, as it does not affect the
decision on delayed RINs for biodiesel
produced from canola oil.

Several commenters responded to our
proposed 30-day deadline for generation
of delayed RINs by saying that
additional time is necessary to allow
grandfathered producers to acquire and
retire an appropriate number of general
renewable fuel (D code of 6) RINs. We
proposed the 30-day limit because we
believe that the deadline for the
generation of delayed RINs should be
set such that they are entering the
market as close as possible to the date
of production of the renewable fuel that
they represent. However, we agree with
the commenters that 60-days is a
reasonable timeframe consistent with
this consideration, and that it is

appropriate to allow producers
additional time to complete necessary
transactions. Therefore, today’s final
rule provides that all delayed RINs for
a given pathway must be generated
within 60-days of the effective date of
either a qualifying rule adding that
pathway to Table 1 to § 80.1426, or of
a qualifying action on a petition
pursuant to §80.1416.

As described in the RFS2 final rule,
grandfathered producers can generate
RINs for their renewable fuel starting on
July 1, 2010, but must designate the D
code as 6 for such fuel, and they must
transfer those RINs with renewable fuel
they sell. Under today’s rule, such
grandfathered producers who qualify for
the generation of delayed RINs, and who
wish to avail themselves of the
opportunity, will be required to acquire
and retire RINs from the open market
with a D code of 6 prior to the
generation of delayed RINs. The number
of RINs retired in this fashion must be
no greater than the number they
generated in 2010 in the time period
between July 1, 2010 and the effective
date of the new approved pathway for
biodiesel made from canola oil. Once
those RINs are retired, an equivalent
number of delayed RINs with a different
D code can be generated and sold. One
commenter requested that the
regulations allow delayed RINs to be
generated and sold before, rather than
after, the producer retires an equivalent
number of RINs with a D code of 6. The
commenter argued that this approach
would allow producers to generate and
sell delayed RINs as quickly as possible,
and would also allow the producer to
use the proceeds from the sale of
delayed RINs to purchase and retire
RINs with a D code of 6. However,
despite these advantages to producers,
we continue to believe that delayed
RINs should only be generated after
RINs with a D code of 6 are retired. In
order to ensure that the number of RINs
in the market accurately reflects biofuel
produced or imported to represent those
RINs, the number of delayed RINs
generated must be equivalent to the
number of RINs with a D code of 6 that
are retired. If a producer were to
generate and sell delayed RINs prior to
retiring RINs with a D code of 6, the
producer would be forced to estimate
the appropriate number of delayed RINs
to generate, and there would be no
recourse for correcting an
overestimation. By requiring RINs with
a D code of 6 to be retired first, the
producer will know exactly how many
delayed RINs he is permitted to
generate.

IV. Public Participation

Many interested parties participated
in the rulemaking process that
culminates with this final rule. The
public had an opportunity to submit
both written and oral comments on the
proposed RFS2 final rule published on
May 26, 2009 (74 FR 24904), and has
had an opportunity to submit additional
comments following publication of the
Notice of Data Availability (NODA) for
canola oil biodiesel that was published
on July 26, 2010 (75 FR 43522). We have
considered these comments in
developing today’s final rule.

One commenter on the canola oil
biodiesel NODA objected to “EPA’s
finalization of a petition process to
generate RINs for additional fuels or
additional fuel pathways without
providing an adequate opportunity for
notice and comment.” The comment
apparently relates to the process
established in the RFS2 final rule, in
§80.1416, for parties to petition EPA to
evaluate the lifecycle GHG reductions
associated with additional biofuel
production pathways beyond those
already covered in Table 1 to § 80.1426.
EPA notes that today’s action on canola
oil biodiesel was not made pursuant to
this petition process, so this comment is
not relevant to this proceeding. The
commenter also states, more generally,
that EPA is required “to conduct a
notice and comment rulemaking before
approving any biofuel under EISA,” and
that although the commenter
appreciates that EPA has provided
through issuance of the NODA an
opportunity for public comment with
respect to the canola oil biodiesel
analysis, that “EPA was required to
comply with the full procedural
requirements of section 307(d) of the
Clean Air Act.” EPA responds here only
to these comments as they relate to
today’s final action with respect to
canola oil biodiesel. EPA’s proposed
RFS2 rule would have qualified all
“biodiesel made from “soybean oil and
other virgin plant oils” through a
transesterification process as renewable
fuel with a D code of 4. See proposed
Table 1 to §80.1426 (74 FR 25119, May
26, 2009). Canola oil is a virgin plant oil
within the scope of this proposal. The
public was afforded an opportunity to
submit written comments on this
proposal, and also an opportunity to
present oral comments during a public
hearing held on June 9, 2009. In the
final RFS2 rule published on March 26,
2010, EPA did not take final action on
the component of its proposal that
related to “other virgin plant oils” such
as canola biodiesel. See final Table 1 to
§80.1426 (75 FR 14872). Instead it has
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conducted additional analytical work
and provided an additional opportunity
for comment on that work as described
in the NODA EPA views this final
action as a continuation of the
rulemaking process initiated in the May
26, 2009 proposal, and believes it has
fully complied with all procedural
requirements of Section 307(d) of the
Clean Air Act.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

This action is not a “significant
regulatory action” under the terms of
Executive Order (EQ)12866 (58 FR
51735, October 4, 1993) because it is not
likely to have an annual effect on the
economy of $100 million or more, not
likely to create a serious inconsistency
or otherwise interfere with an action
taken or planned by another agency, not
likely to materially alter the budgetary
impacts of entitlements, grants, user
fees, or loan programs, and not likely to
raise novel legal or policy issues arising
out of legal mandates, the President’s
priorities, or the principles set forth in
the EO. Therefore, this rule is not
subject to review under the EO.

B. Paperwork Reduction Act

This action does not impose any new
information collection burden. Parties
who are affected by today’s regulation
are already covered by the registration,
recordkeeping and reporting provisions
of the RFS2 regulations. The new canola
oil biodiesel pathway provides an
additional means for generating RINSs,
but does not add any new information
collection burden. The Office of
Management and Budget (OMB) has
previously approved the information
collection requirements contained in the
RFS2 regulations at 40 CFR Part 80,
subpart M, under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. and has assigned the
following OMB control numbers 2060—
0637 (“Renewable Fuels Standard
Program, Petition and Registration”) and
2060-0640 (“Renewable Fuels
Standard”). The OMB control numbers
for EPA’s regulations in 40 CFR are
listed in 40 CFR part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant

economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s rule on small entities,
we certify that this proposed action will
not have a significant economic impact
on a substantial number of small
entities. This rule does not impose a
new burden but creates a new
opportunity to generate RINs. Therefore,
there should be no adverse impacts on
small businesses. In determining
whether a rule has a significant
economic impact on a substantial
number of small entities, the impact of
concern is any significant adverse
economic impact on small entities,
since the primary purpose of the
regulatory flexibility analyses is to
identify and address regulatory
alternatives “which minimize any
significant economic impact of the rule
on small entities.” 5 U.S.C. 603 and 604.
Thus, an agency may certify that a rule
will not have a significant economic
impact on a substantial number of small
entities if the rule relieves regulatory
burden, or otherwise has a positive
economic effect on all of the small
entities subject to the rule.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), 2 U.S.C.
1531-1538, requires Federal agencies,
unless otherwise prohibited by law, to
assess the effects of their regulatory
actions on State, local, and tribal
governments and the private sector.
Under section 202 of the UMRA, EPA
generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may result
in expenditures to State, local, and
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any one year.

This rule is not subject to the
requirements of section 203 of UMRA
because it contains no regulatory
requirements that might significantly or

uniquely affect small governments. EPA
has determined that this rule imposes
no enforceable duty on any State, local
or tribal governments. In addition this
rule will not result in expenditures to
State, local, and tribal governments, in
the aggregate, or to the private sector, of
$100 million or more in any one year.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, Executive
Order 13132 does not apply to this rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). This rule will be implemented at
the Federal level and impose
compliance costs only on transportation
fuel refiners, blenders, marketers,
distributors, importers, and exporters.
Tribal governments would be affected
only to the extent they purchase and use
regulated fuels. Thus, Executive Order
13175 does not apply to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

EPA interprets EO 13045 (62 FR
19885, April 23, 1997) as applying only
to those regulatory actions that concern
health or safety risks, such that the
analysis required under section 5-501 of
the EO has the potential to influence the
regulation. This action is not subject to
EO 13045 because it does not establish
an environmental standard intended to
mitigate health or safety risks and
because it implements specific
provisions established by Congress in
statutes.
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H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211 (66 FR 28355 (May 22,
2001)), because it only provides new
opportunities for RIN generation, and
thus is not likely to have a significant
adverse effect on the supply,
distribution, or use of energy. Therefore,
we have concluded that this rule is not
subject to the EO.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act 0of 1995 (“NTTAA”), Public Law
104-113, 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards. This rulemaking
does not adopt or change any technical
standards, so the EO is not applicable to
this rule.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order (EO) 12898 (59 FR
7629 (Feb. 16, 1994)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,

as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA lacks the discretionary authority
to address environmental justice in this
rulemaking since the Agency is
implementing specific standards
established by Congress in statutes.
Although EPA lacks authority to modify
today’s regulatory action on the basis of
environmental justice considerations,
EPA nevertheless determined that this
rule does not have a disproportionately
high and adverse human health or
environmental impact on minority or
low-income populations.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
EPA will submit a report containing this
rule and other required information to
the U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule the Federal
Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2).

VI. Statutory Provisions and Legal
Authority

Statutory authority for the rule
finalized today can be found in section
211 of the Clean Air Act, 42 U.S.C.
7545. Additional support for the
procedural and compliance related
aspects of today’s rule, including the

recordkeeping requirements, come from
Sections 114, 208, and 301(a) of the
Clean Air Act, 42 U.S.C. 7414, 7542, and
7601(a).

List of Subjects in 40 CFR Part 80

Environmental protection,
Administrative practice and procedure,
Agriculture, Air pollution control,
Confidential business information,
Diesel fuel, Energy, Forest and forest
products, Fuel additives, Gasoline,
Imports, Labeling, Motor vehicle
pollution, Penalties, Petroleum,
Reporting and recordkeeping
requirements.

Dated: September 22, 2010.
Lisa P. Jackson,
Administrator.

m For the reasons set forth in the
preamble, 40 CFR part 80 is amended as
follows:

PART 80—REGULATION OF FUELS
AND FUEL ADDITIVES

m 1. The authority citation for part 80
continues to read as follows:

Authority: 42 U.S.C. 7414, 7542, 7545, and
7601(a).

m 2. Section 80.1426 is amended by
revising paragraph (e)(1) and Table 1 to
§80.1426 following paragraph (f)(1), and
adding paragraph (g) to read as follows:

§80.1426 How are RINs generated and
assigned to batches of renewable fuel by
renewable fuel producers or importers?

* * * * *

(e) * x %

(1) Except as provided in paragraph
(g) of this section for delayed RINs, the
producer or importer of renewable fuel
must assign all RINs generated to

volumes of renewable fuel.
* * * * *

(f)* E
(1)***

TABLE 1 TO §80.1426—APPLICABLE D CODES FOR EACH FUEL PATHWAY FOR USE IN GENERATING RINS

Fuel type

Feedstock

Production process requirements

D-Code

Ethanol .......cccccoeeiiineneenn.

Ethanol .......cccccoevvvneeeeenn.

Ethanol ......ccccceviiiiiennenn.

Corn starch ...........

All of the following: 6

Corn Starch ......eeeeveeeicieeeee e

Corn starch ......ooecce e

Dry mill process, using natural gas, biomass, or
biogas for process energy and at least two ad-

vanced technologies from Table 2 to this section.

All of the following:

Dry mill process, using natural gas, biomass, or
biogas for process energy and at least one of
the advanced technologies from Table 2 to this
section plus drying no more than 65% of the
distillers grains with solubles it markets annually.

All of the following:

Dry mill process, using natural gas, biomass, or
biogas for process energy and drying no more
than 50% of the distillers grains with solubles it
markets annually.
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TABLE 1 TO §80.1426—APPLICABLE D CODES FOR EACH FUEL PATHWAY FOR USE IN GENERATING RINS—Continued

Fuel type Feedstock Production process requirements D-Code
Ethanol ..o Corn starch ..., Wet mill process using biomass or biogas for 6
process energy.
Ethanol .........ccccocvviieinene Starches from crop residue and annual covercrops | Fermentation using natural gas, biomass, or 6
biogas for process energy.
Biodiesel, and renewable | Soy bean oil; One of the following: 4
diesel. QOil from annual covercrops; Trans-Esterification
Algal oil; Hydrotreating
Biogenic waste oils/fats/greases; Excluding processes that co-process renewable
Non-food grade corn oil biomass and petroleum
Biodiesel ........ccccoeuerennnnn. Canola Ol ....coevveerieiiee e Trans-Esterification using natural gas or biomass 4
for process energy.
Biodiesel, and renewable | Soy bean oil; One of the following: 5
diesel. Qil from annual covercrops; Trans-Esterification
Algal oil; Hydrotreating
Biogenic waste oils/fats/greases; Includes only processes that co-process renew-
Non-food grade corn oil able biomass and petroleum
Ethanol ..o SUQGArCaNE .......ccocviiiiiiiii i Fermentation ... 5
Ethanol .......cccccoviiiniieee Cellulosic Biomass from crop residue, slash, pre- | ANY ... 3
commercial thinnings and tree residue, annual
covercrops, switchgrass, and miscanthus; cellu-
losic components of separated yard waste; cel-
lulosic components of separated food waste;
and cellulosic components of separated MSW.
Cellulosic Diesel, Jet Fuel | Cellulosic Biomass from crop residue, slash, pre- | ANY ..o e 7
and Heating Oil. commercial thinnings and tree residue, annual
covercrops, switchgrass, and miscanthus; cellu-
losic components of separated yard waste; cel-
lulosic components of separated food waste;
and cellulosic components of separated MSW.
Butanol ........cccccoviiinnenn. Corn Starch ......cooceiiiiie e Fermentation; dry mill using natural gas, biomass, 6
or biogas for process energy.
Cellulosic Naphtha ........... Cellulosic Biomass from crop residue, slash, pre- | Fischer-Tropsch process ...........cccceeveeneeeneenieeennen. 3
commercial thinnings and tree residue, annual
covercrops, switchgrass, and miscanthus; cellu-
losic components of separated yard waste; cel-
lulosic components of separated food waste;
and cellulosic components of separated MSW.
Ethanol, renewable diesel, | The non-cellulosic portions of separated fOOd | ANY ...ccooiiiiiiiiiiiiiieiee e 5
jet fuel, heating oil, and waste.
naphtha.
Biogas ......ccccceeiiiiiniiienen. Landfills, sewage waste treatment plants, manure | ANY ... 5
digesters.
* * * * *

(g) Delayed RIN generation. (1) Parties
who produce or import renewable fuel
may elect to generate delayed RINs to
represent renewable fuel volumes that
have already been transferred to another
party if those renewable fuel volumes
meet all of the following criteria.

(i) The renewable fuel is biodiesel that
is made from canola oil and described
by a pathway in Table 1 to § 80.1426;
and

(ii) The fuel was produced or
imported between July 1, 2010, and
September 28, 2010 inclusive.

(2) Delayed RINs must be generated
no later than the following deadline:

(i) For renewable fuel that is biodiesel
that is made from canola oil and
described by a pathway in Table 1 to
§80.1426, no later than 60 days after
September 28, 2010.

(ii) [Reserved]

(3) A party authorized pursuant to
paragraph (g)(1) of this section to

generate delayed RINs, and electing to
do so, who generated RINs pursuant to
80.1426(f)(6) and transferred those RINs
with renewable fuel volumes between
July 1, 2010 and September 28, 2010
inclusive, must retire a number of
gallon-RINs prior to generating delayed
RINs.

(i) The number of gallon-RINs retired
by a party pursuant to this paragraph
must not exceed the number of gallon-
RINs originally generated by the party to
represent fuel described in paragraph
(g)(1)(i) of this section that was
produced or imported, and transferred
to another party, between July 1, 2010
and September 28, 2010 inclusive.

(ii) Retired RINs must have a D code
of 6.

(iii) Retired RINs must have a K code
of 2.

(iv) Retired RINs must have been
generated in 2010.

(4) For parties that retire RINs
pursuant to paragraph (g)(3) of this
section, the number of delayed gallon-
RINs generated shall be equal to the
number of gallon-RINs retired.

(5) A party authorized pursuant to
paragraph (g)(1) of this section to
generate delayed RINs, and electing to
do so, who did not generate RINs
pursuant to 80.1426(f)(6) for renewable
fuel produced or imported between July
1, 2010 and September 28, 2010
inclusive, may generate a number of
delayed gallon-RINs for that renewable
fuel in accordance with paragraph (f) of
this section.

(i) The standardized volume of fuel
(Vi) used by a party to determine the
RIN volume (Vrin) under paragraph (f)
of this section shall be the standardized
volume of the fuel described in
paragraph (g)(1)(i) of this section that
was produced or imported by the party,
and transferred to another party,
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between July 1, 2010 and September 28,
2010 inclusive

(ii) [Reserved]

(6) The renewable fuel for which
delayed RINs are generated must be
described by the new pathway
described in paragraph (g)(1) of this
section.

(7) All delayed RINs generated by a
renewable fuel producer or importer
must be generated on the same date.

(8) Delayed RINs shall be generated as
assigned RINs in EMTS, and then
immediately separated by the RIN
generator.

(9) The D code that shall be used in
delayed RINs shall be the D code which
corresponds to the new pathway.

[FR Doc. 2010-24310 Filed 9-27-10; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 67

[Docket ID FEMA-2010-0003]

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency, DHS.
ACTION: Final rule.

SUMMARY: Base (1% annual-chance)
Flood Elevations (BFEs) and modified
BFEs are made final for the
communities listed below. The BFEs
and modified BFEs are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
BFEs and modified BFEs for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
in the table below.

ADDRESSES: The final BFEs for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
table below.

FOR FURTHER INFORMATION CONTACT: Roy
E. Wright, Deputy Director, Risk
Analysis Division, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646—3461, or (e-mail)
roy.e.wright@dhs.gov.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA) makes the final determinations
listed below for the modified BFEs for
each community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Deputy Federal
Insurance and Mitigation Administrator
has resolved any appeals resulting from
this notification.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67. FEMA has
developed criteria for floodplain
management in floodprone areas in
accordance with 44 CFR part 60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community. The BFEs and
modified BFEs are made final in the
communities listed below. Elevations at

selected locations in each community
are shown.

National Environmental Policy Act.
This final rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. An
environmental impact assessment has
not been prepared.

Regulatory Flexibility Act. As flood
elevation determinations are not within
the scope of the Regulatory Flexibility
Act, 5 U.S.C. 601-612, a regulatory
flexibility analysis is not required.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This final rule involves no policies that
have federalism implications under
Executive Order 13132.

Executive Order 12988, Civil Justice
Reform. This final rule meets the
applicable standards of Executive Order
12988.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

m Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED]

m 1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

m 2. The tables published under the
authority of §67.11 are amended as
follows:

* Elevation in feet
(NGVD)
+ EIev’z\altiAvDi; feet
Flooding source(s) Location of referenced elevation # D((epth in feet Cog;frg&ggles
above ground
A Elevation in
meters (MSL)
Modified
Napa County, California, and Incorporated Areas
Docket No.: FEMA-B-1072
Napa Creek ......ccocoeevvvriiiennenen. At the confluence with the Napa River ..........ccccceiiiiiie +18 | City of Napa.
Approximately 100 feet upstream of Jefferson Street ........ +34
Napa River (With Levee) .......... Approximately 715 feet west of the State Route 121/East +27 | City of Napa, Unincorporated
Avenue intersection. Areas of Napa County.
Approximately 1,530 feet southwest of the intersection of +29
State Route 121 and Woodland Drive.
Napa River (Without Levee) ..... Approximately 0.5 mile downstream of Imola Avenue ....... +12 | City of Napa, Unincorporated
Areas of Napa County.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities
affected

Modified
Approximately 1,230 feet downstream of the confluence +46
with Soda Creek.
Napa River Oxbow Overflow .... | At the confluence with Tulucay Creek ........cccccoeoeiriierinnnne +16 | City of Napa, Unincorporated
Areas of Napa County.
Approximately 0.39 mile upstream of Soscol Avenue ........ +19
Ponding Areas with elevations Extensive ponding areas, in roadways south of Salvador +39 | City of Napa, Unincorporated
determined (AH Zones). Creek (lowest elevation). Areas of Napa County.
Extensive ponding areas, in roadways south of Salvador +76
Creek (highest elevation).
Salvador Creek .......cccccecuvveenneen. At the confluence with the Napa River .........cccccceviceeeenns +31 | City of Napa, Unincorporated
Areas of Napa County.
Approximately 100 feet upstream of State Route 29 ......... +75
Salvador Creek North Branch .. | At the confluence with Salvador Creek .........ccocceeeiiiinnnnes +75 | City of Napa, Unincorporated
Areas of Napa County.
Approximately 0.8 mile upstream of the confluence with +93
Salvador Creek.
Salvador Creek South Branch .. | At the confluence with Salvador Creek ............ccccccoviieins +75 | City of Napa.
Approximately 1,365 feet upstream of Salvador Creek ...... +76
Shallow Flooding (AO Zone) .... | Approximately 425 feet northeast of the Imola Avenue/ #1 | City of Napa.
Gasser Drive intersection.
Approximately 1,400 feet northeast of the Imola Avenue/ #2
Gasser Drive intersection.
Tulucay Creek .....ccceevevriueeennn. At the confluence with the Napa River ..........ccccocovieenene +15 | City of Napa, Unincorporated
Areas of Napa County.
Approximately 560 feet upstream of Shurtleff Avenue ....... +38

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Napa

ADDRESSES

Maps are available for inspection at the Public Works Department, 1600 1st Street, Napa, CA 94559.

Unincorporated Areas of Napa County
Maps are available for inspection at the Napa County Public Works Department, 1195 3rd Street, Napa, CA 94559.

Walton County, Florida, and Incorporated Areas

Docket No.: FEMA-B-7792

Bay Branch

Black Creek

Bruce Creek

Camp Creek

Gum Creek

Lafayette Creek

Mill Creek

At the confluence with Bruce Creek

Approximately 900 feet upstream of U.S. Route 331
At County Road 3280 .......cccceeeiueirieiiienieenieeeee e

Approximately 1,570 feet upstream of County Road 3280
Approximately 1,100 feet downstream of the confluence
with Mill Creek.

Approximately 6,700 feet upstream of the confluence with
Bay Branch.

At the confluence with Black Creek ........ccccocieniiniiinnennns

Approximately 5,400 feet upstream of the confluence with
Black Creek.

At the confluence with the Shoal River ..........c.ccoccviieiiene

Approximately 12,700 feet upstream of the confluence
with the Shoal River.
At State Road 20

Approximately 4,000 feet upstream of J.W. Hollington
Road.
At the confluence with Bruce Creek

+106

+125

+7

+7

+72

+114

+7

+7

+150

+156

+10

+58

+73

City of De Funiak Springs,
Unincorporated Areas of
Walton County.

Unincorporated Areas of
Walton County.

City of De Funiak Springs,
Unincorporated Areas of
Walton County.

Unincorporated Areas of
Walton County.

Unincorporated Areas of
Walton County.

City of Freeport, Unincor-
porated Areas of Walton
County.

Unincorporated Areas of
Walton County.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities
affected

Modified
Approximately 75 feet upstream of Edgewood Circle ........ +146
Mill Creek Unnamed Tributary .. | At the confluence with Mill Creek .........cccooovviiiiiiiiiniinnns +124 | Unincorporated Areas of
Walton County.
Approximately 200 feet upstream of Edgewood Circle ...... +175
Pate Branch .........ccccoooininin. At the confluence with Camp Creek .......cccccceverivininieennnns +7 | Unincorporated Areas of
Walton County.
Approximately 3,900 feet upstream of the confluence with +7
Camp Creek.
Shoal River ......cccceeinieiencnnen. At the Okaloosa/Walton county boundary ........c.ccccceeeeneene +111 | Unincorporated Areas of
Walton County.
At the confluence with Gum Creek .........ccoceeiviiiicnnenn. +150

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of De Funiak Springs

ADDRESSES

Maps are available for inspection at City Hall, 71 U.S. Route 90 West, De Funiak Springs, FL 32433.

City of Freeport

Maps are available for inspection at the Planning and Zoning Department, 112 U.S. Route 20 West, Freeport, FL 32439.

Unincorporated Areas of Walton County

Maps are available for inspection at the Walton County Planning and Development Department, South Walton County Courthouse Annex, 31
Coastal Centre Boulevard, Santa Rosa Beach, FL 32459.

McDuffie County, Georgia, and Incorporated Areas

Docket No.: FEMA-B-1072

Boggy Gut Creek ........ccceueee.

Approximately 2.35 miles upstream of Harlem Wrens
Road.

+429 | Unincorporated Areas of

McDuffie County.

Approximately 3.13 miles upstream of Harlem Wrens +483
Road.
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Unincorporated Areas of McDuffie County
Maps are available for inspection at 504 Railroad Street, Thomson, GA 30824.
Murray County, Georgia, and Incorporated Areas
Docket No.: FEMA-B-1072
Holly Creek ......ccocvevvviieenieenne Approximately 0.77 mile downstream of CSX Railroad ...... +717 | City of Chatsworth.
Approximately 0.4 mile upstream of State Route 52/U.S. +730
Route 76.
Mill Creek .....cccovriiiiiiiiiiees Approximately 2.6 miles downstream of U.S. Route 411 ... +702 | City of Chatsworth, Town of
Eton.
Approximately 1,300 feet upstream of State Route 286/ +733

Old CCC Camp Road.

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Chatsworth

Maps are available for inspection at City Hall, 400 North 3rd Avenue, Chatsworth, GA 30705.

Town of Eton

ADDRESSES

Maps are available for inspection at the Town Hall, 3464 Highway 411 North, Eton, GA.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities
affected

Modified
Cass County, lllinois, and Incorporated Areas
Docket No.: FEMA-B-1053
lllinois River ........cccceviiiiinnnnn. At the confluence with Camp Creek in Brown County, ap- +448 | City of Beardstown, Unincor-
proximately 2,185 feet upstream of the Morgan County porated Areas of Cass
boundary. County.
At the downstream end of Elm Island in Schuyler County, +452
approximately 650 feet upstream of the Cass/Mason
county boundary.
lllinois River (backwater on the | At the confluence with the lllinois River ............ccccoceeeene. +451 | Unincorporated Areas of
Sangamon River). Cass County.
Approximately 12 miles upstream of the confluence with +452
the lllinois River.
Panther Creek ........ccccocvriieeeen. Approximately 3,220 feet downstream of State Route 78 .. +458 | Unincorporated Areas of
Cass County.
Approximately 3,660 feet upstream of Main Street ............ +472
Sangamon River .........cccceeeee. Approximately 285 feet upstream of Old River Road ......... +456 | City of Beardstown, Unincor-
porated Areas of Cass
County.
Approximately 1,600 feet upstream of State Route 78 ...... +461

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Beardstown

ADDRESSES

Maps are available for inspection at City Hall, 105 West 3rd Street, Beardstown, IL 62618.

Unincorporated Areas of Cass County

Maps are available for inspection at the Cass County Courthouse, 100 East Springfield Street, Virginia, IL 62691.

Adams County, Indiana, and Incorporated Areas

Docket No.: FEMA-B-7737

Borum Run ....cccceeviiiiiieeeee

Holthouse Ditch

Kohne Drain No. 1

Koos Ditch

St. Mary’s River

Yellow Creek ....cccoevevvveeeveneennen.

At the confluence with the St. Mary’s River ..........ccccocoeee

Approximately 5,125 feet upstream of High Street .............
At the confluence with the St. Mary’s River .........ccccoceeee.

Approximately 4,700 feet upstream of Washington Street
At the confluence with Holthouse Ditch

Approximately 1,350 feet upstream of Meibers Street
At the confluence with the St. Mary’s River .........cccccceeee.

Approximately 1,550 upstream of Piqua Road
Approximately 14,750 feet downstream of County Road
350 West.

Approximately 16,650 feet upstream of State Road 101 ...
At the confluence with the St. Mary’s River ..........ccccoceee

Approximately 1,750 feet upstream of Norfolk and West-
ern Railway.

+791

+791
+787

+787
+787

+787
+789

+789
+778

+794
+791

+791

City of Decatur, Unincor-
porated Areas of Adams
County.

City of Decatur, Unincor-
porated Areas of Adams
County.

City of Decatur, Unincor-
porated Areas of Adams
County.

City of Decatur, Unincor-
porated Areas of Adams
County.

City of Decatur, Unincor-
porated Areas of Adams
County.

Unincorporated Areas of
Adams County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Decatur

ADDRESSES

Maps are available for inspection at 225 West Monroe Street, Decatur, IN 46733.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)
Modified

Communities
affected

Unincorporated Areas of Adams County

Maps are available for inspection at 313 West Jefferson Street, Suite 338, Decatur, IN 46733.

Calloway County, Kentucky, and Incorporated Areas

Docket No.: FEMA-B-1069

Anderson Creek

Bailey Hollow

Bee Creek

Beechy Creek

Blood River

Blood River Tributary 1

Blood River Tributary 5

Brush Creek

Clarks River

Clayton Creek

Dog Creek

East Fork Clarks River

Goose Creek ....cceeeveeeeeneeeennen.

Grindstone Creek

Jonathan Creek

Kentucky Lake

Ledbetter Creek

Little Sugar Creek

From the confluence with Kentucky Lake to approximately
0.7 mile upstream of the confluence with Kentucky Lake
(backwater effects from Kentucky Lake).

From the confluence with Kentucky Lake to approximately
0.5 mile upstream of the confluence with Kentucky Lake
(backwater effects from Kentucky Lake).

Just upstream of the confluence with the Clarks River

Just downstream of railroad

From the confluence with Kentucky Lake to approximately
1.5 mile upstream of the confluence with Kentucky Lake
(backwater effects from Kentucky Lake).

From the confluence with Kentucky Lake to approximately
2.8 miles upstream of the confluence with Kentucky
Lake (backwater effects from Kentucky Lake).

From the confluence with Kentucky Lake to approximately
0.7 mile upstream of the confluence with Kentucky Lake
(backwater effects from Kentucky Lake).

From the confluence with Kentucky Lake to approximately
0.6 mile upstream of the confluence with Kentucky Lake
(backwater effects from Kentucky Lake).

From the confluence with Kentucky Lake to approximately
0.4 mile upstream of the confluence with Kentucky Lake
(backwater effects from Kentucky Lake).

Approximately 0.75 mile upstream of the confluence with
Clarks River Tributary 14.

At the confluence with the East and Middle Fork Clarks
River.

From the confluence with the Clarks River to approxi-
mately 0.7 mile upstream of the confluence with the
Clarks River (backwater effects from Clarks River).

From the confluence with the Blood River to approxi-
mately 0.8 mile upstream of the confluence with the
Blood River (backwater effects from Kentucky Lake).

At the confluence with the Clarks River and Middle Fork
Clarks River.

Approximately 0.9 mile upstream of the confluence with
the Middle Fork Clarks River.

From the confluence with Dog Creek to approximately 0.2
mile upstream of the confluence with Dog Creek (back-
water effects from Kentucky Lake).

From the confluence with Blood River Tributary 1 to ap-
proximately 0.2 mile upstream of the confluence with
Blood River Tributary 1 (backwater effects from Ken-
tucky Lake).

From the Calloway County boundary to approximately 1
mile upstream of the county boundary (backwater ef-
fects from Kentucky Lake).

Entire shoreline of Kentucky Lake ..........ccccoeviiiiiiiicnnnn.

From the confluence with Kentucky Lake to approximately
0.6 mile upstream of the confluence with Kentucky Lake
(backwater effects from Kentucky Lake).

From the confluence with Kentucky Lake to approximately
0.5 mile upstream of the confluence with Kentucky Lake
(backwater effects from Kentucky Lake).

+375

+375

+457

+463
+375

+375

+375

+375

+375

+437

+479

+468

+375

+479

+482

+375

+375

+375

+375

+375

+375

Unincorporated Areas of
Calloway County.

Unincorporated Areas of
Calloway County.

City of Murray, Unincor-
porated Areas of Calloway
County.

Unincorporated Areas of
Calloway County.

Unincorporated Areas of
Calloway County.

Unincorporated Areas of
Calloway County.

Unincorporated Areas of
Calloway County.

Unincorporated Areas of
Calloway County.

City of Murray, Unincor-
porated Areas of Calloway
County.

Unincorporated Areas of
Calloway County.

Unincorporated Areas of
Calloway County.

City of Murray, Unincor-
porated Areas of Calloway
County.

Unincorporated Areas of
Calloway County.

Unincorporated Areas of
Calloway County.

Unincorporated Areas of
Calloway County.

Unincorporated Areas of
Calloway County.

Unincorporated Areas of
Calloway County.

Unincorporated Areas of
Calloway County.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities
affected

Modified
Middle Fork Clarks River .......... At the confluence with the Clarks River and East Middle +479 | City of Murray, Unincor-
Fork Clarks River. porated Areas of Calloway
County.
Approximately 1,000 feet downstream of U.S. Route 641 +481
Panther Creek ......c.ccccocevrieennn. From the confluence with Kentucky Lake to approximately +375 | Unincorporated Areas of
1.1 mile upstream of the confluence with Kentucky Lake Calloway County.
(backwater effects from Kentucky Lake).
Shannon CreekK .......ccccccvvvvreene From the confluence with Kentucky Lake to approximately +375 | Unincorporated Areas of
0.6 mile upstream of the confluence with Kentucky Lake Calloway County.
(backwater effects from Kentucky Lake).
Snipe Creek .....cccceevvvvecienieenen, From the confluence with Kentucky Lake to approximately +375 | Unincorporated Areas of
0.4 mile upstream of the confluence with Kentucky Lake Calloway County.
(backwater effects from Kentucky Lake).
Sugar Creek ......ccoceeevrveceernennnn. From the confluence with Kentucky Lake to approximately +375 | Unincorporated Areas of
0.8 mile upstream of the confluence with Kentucky Lake Calloway County.
(backwater effects from Kentucky Lake).
Sugar Creek Tributary 2 ........... From the confluence with Kentucky Lake to approximately +375 | Unincorporated Areas of
0.5 mile upstream of the confluence with Kentucky Lake Calloway County.
(backwater effects from Kentucky Lake).
Tan Branch .......cccoccveviinieenenen. From the confluence with Kentucky Lake to approximately +375 | Unincorporated Areas of
0.7 mile upstream of the confluence with Kentucky Lake Calloway County.
(backwater effects from Kentucky Lake).
Tennessee River Tributary 75 .. | From the confluence with Kentucky Lake to approximately +375 | Unincorporated Areas of
0.7 mile upstream of the confluence with Kentucky Lake Calloway County.
(backwater effects from Kentucky Lake).
Tennessee River Tributary 91 .. | From the confluence with Kentucky Lake to approximately +375 | Unincorporated Areas of
0.5 mile upstream of the confluence with Kentucky Lake Calloway County.
(backwater effects from Kentucky Lake).
Tributary 1 to Clarks River ....... At the confluence with the Clarks River ..........cccocovieeniene +470 | Unincorporated Areas of
Calloway County.
Approximately 1,800 feet upstream of the confluence with +473
the Clarks River.
Tributary to Middle Fork Clarks | At the confluence with the Middle Fork Clarks River ......... +479 | Unincorporated Areas of
River. Calloway County.
Approximately 1,700 feet upstream of the confluence with +484
the Middle Fork Clarks River.
Wildcat Creek .....coccvevveriieennn. From the confluence with Kentucky Lake to approximately +375 | Unincorporated Areas of
1.2 mile upstream of the confluence with Kentucky Lake Calloway County.
(backwater effects from Kentucky Lake).
Yellow Spring Branch ............... From the confluence with Kentucky Lake to approximately +375 | Unincorporated Areas of

0.4 mile upstream of the confluence with Kentucky Lake
(backwater effects from Kentucky Lake).

Calloway County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Murray

ADDRESSES

Maps are available for inspection at 104 North 5th Street, Murray, KY 42071.

Unincorporated Areas of Calloway County

Maps are available for inspection at 101 South 5th Street, Murray, KY 42071.

Jones County, Mississippi, and Incorporated Areas

Docket No.: FEMA-B-1051

Tallahala CreeK .......cccccveevveenes

Approximately 800 feet upstream of Luther Hill Road

Approximately 1,000 feet upstream of U.S. Route 84

+219

+228

City of Laurel, Unincor-
porated Areas of Jones
County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

59639



59640 Federal Register/Vol. 75, No. 187/ Tuesday, September 28, 2010/Rules and Regulations

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)
Modified

Communities

Location of referenced elevation affected

Flooding source(s)

ADDRESSES
City of Laurel

Maps are available for inspection at the City Clerk’s Office, 401 North 5th Avenue, Laurel, MS 39440.
Unincorporated Areas of Jones County

Maps are available for inspection at the Jones County Courthouse, 415 North 5th Avenue, Laurel, MS 39440.

Laclede County, Missouri, and Incorporated Areas
Docket No.: FEMA-B-1043

Radio Tower Branch Approximately 2,300 feet upstream of the confluence with +1166

Goodwin Hallow.

City of Lebanon.

Approximately 3,150 feet upstream of the confluence with +1170
Goodwin Hallow.
*National Geodetic Vertical Datum.
+ North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of Lebanon
Maps are available for inspection at 400 South Madison Avenue, Lebanon, MO 65536.
Lincoln County, Missouri, and Incorporated Areas
Docket No.: FEMA-B-1057
Cuivre River .......ccccovvniieieens At the confluence with the Mississippi River at East Syca- +444 | City of Old Monroe, Unincor-
more Road, east of the City of Old Monroe. porated Areas of Lincoln
County.
McLean Creek ......cccceeveereenne At the confluence with the Mississippi River, just east of +445 | City of Winfield, Unincor-
the City of Winfield. porated Areas of Lincoln
County.
Mississippi River ........cccccoceenee. At the southern Lincoln County boundary, east of the City +444 | City of Elsberry, City of
of Old Monroe. Foley, City of Old Monroe,
City of Winfield, Unincor-
porated Areas of Lincoln
County.
At the northern Lincoln County boundary, at Dameron +450
Road.
Sandy Creek ......ccovvcviinevicieens At the confluence with the Mississippi River, east of the +446 | City of Foley, Unincorporated
City of Foley. Areas of Lincoln County.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Elsberry

ADDRESSES

Maps are available for inspection at 201 Broadway Street, Elsberry, MO 63343.

City of Foley

Maps are available for inspection at 617 Elm Street, Foley, MO 63347.

City of Old Monroe

Maps are available for inspection at 151 Main Street, Old Monroe, MO 63369.
City of Winfield
Maps are available for inspection at 51 Old Troy Highway, Winfield, MO 63389.

Unincorporated Areas of Lincoln County
Maps are available for inspection at 201 Main Street, Troy, MO 63379.

Sequoyah County, Oklahoma, and Incorporated Areas
Docket No.: FEMA-B-1060

Hog Creek .....cccovvveieniiiiiienens Just upstream of East 1040 Road ..........ccoceevviiiiienenenenne +577 | Unincorporated Areas of
Sequoyah County.
Approximately 0.85 mile upstream of East 1040 Road ...... +619
Sewage Disposal Pond ............ Approximately 0.47 mile downstream of Union Pacific +481 | Town of Gore.

Railroad.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)
Modified

Communities
affected

Just downstream of Union Pacific Railroad ........................

+481

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.

Town of Gore

ADDRESSES

Maps are available for inspection at 201 North Main Street, Gore, OK 74435.

Unincorporated Areas of Sequoyah County
Maps are available for inspection at 117 South Oak Street, Salisaw, OK 74955.

Brown County, South Dakota, and Incorporated Areas

Docket No.: FEMA-B-1053

James River ..., Approximately 3.8 miles downstream of 147th Street ........ +1275 | Unincorporated Areas of
Brown County.
Approximately 6,260 feet upstream of 101st Street ........... +1296
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Unincorporated Areas of Brown County
Maps are available for inspection at 25 Market Street, Aberdeen, SD 57401.
Davison County, South Dakota, and Incorporated Areas
Docket No.: FEMA-B-1054
Dry Run CreekK .....cccccevvvueennnnne. Approximately 1,554 feet downstream of SD Highway 38 +1254 | City of Mitchell, Unincor-
porated Areas of Davison
County.
Approximately 2,578 feet upstream of 407th Avenue ........ +1303
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of Mitchell
Maps are available for inspection at 612 North Main Street, Mitchell, SD 57301.
Unincorporated Areas of Davison County
Maps are available for inspection at 200 East 4th Avenue, Mitchell, SD 57301.
Clay County, Tennessee, and Incorporated Areas
Docket No.: FEMA-B-1074
Cumberland River ..........cccc.e.... Approximately 3.5 miles downstream of State Route 52 ... +508 | City of Celina, Unincor-
porated Areas of Clay
County.
Approximately 4.8 miles upstream of State Route 52 ........ +518

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.

City of Celina

ADDRESSES

Maps are available for inspection at City Hall, 143 Cordell Hull Drive, Celina, TN 38551.

Unincorporated Areas of Clay County

Maps are available for inspection at the Clay County Public Library, 116 Guffey Street, Celina, TN 38551.
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* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Flooding source(s) Location of referenced elevation

Communities
affected

Modified
Perry County, Tennessee, and Incorporated Areas
Docket No.: FEMA-B-1068
Tennessee River ........cccoceeneee. Approximately 15 miles downstream of U.S. Route 412 .... +375 | Unincorporated Areas of
Perry County.
Approximately 18.2 miles upstream of U.S. Route 412 ..... +386
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
Unincorporated Areas of Perry County
Maps are available for inspection at 121 East Main Street, Linden, TN 37096.
Rusk County, Texas, and Incorporated Areas
Docket No.: FEMA-B-1043
Unnamed Stream off of Turkey | At the confluence with Turkey Creek ........ccccooeveeiiinenncnne. +329 | City of Henderson.
Creek.
Approximately 110 feet downstream of Florence Street .... +336
*National Geodetic Vertical Datum.
+ North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of Henderson
Maps are available for inspection at City Hall, 400 West Main Street, Henderson, TX 75652.
Box Elder County, Utah, and Incorporated Areas
Docket No.: FEMA-B-1065
Box Elder Creek ........ccoevueenee. Just upstream of Watery Lane .........ccccoooeriieiiiiiienecccnene +4236 | City of Brigham City.
Upstream extent of Mayor’s Pond spillway ..............ccc...... +4541
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of Brigham City
Maps are available for inspection at 20 North Main Street, Brigham City, UT 84302.
Bedford County, Virginia, and Incorporated Areas
Docket Nos.: FEMA-B-1066 and FEMA-B-7768
Ivy Creek ....cocvvvevvciieniieieeen Approximately 1,430 feet downstream of Hawkins Mill +679 | Unincorporated Areas of
Road. Bedford County.
Approximately 2,200 feet downstream of Tabernacle Lane +829
Johns CreekK .......ccoocveviinieenenen. At the confluence with the Little Otter River ..........c.cc.c.... +732 | City of Bedford, Unincor-
porated Areas of Bedford
County.
Approximately 1,800 feet downstream of Independence +818
Boulevard.
Approximately 445 feet downstream of Independence +828
Boulevard.
Approximately 740 feet upstream of Independence Boule- +842
vard.
Approximately 3,400 feet upstream of Independence Bou- +861
levard.
At East Main Street .....o.oocviiiiiiiiceeeee e +939
Lick Run ....ccooiiiiiiiiii Approximately 5.2 miles above the confluence with the +727 | Unincorporated Areas of
Big Otter River. Bedford County.
Just downstream of U.S. Route 460 ..........ccceevvrieeniennenne +756
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities
affected

Modified
Little Otter River .......c.ccccceveenees At Big Island Highway ........ccccooiiiiiiiiiiienccee e +792 | Unincorporated Areas of
Bedford County.
At Route 43 ..o +839
Tributary No. 10 to Ivy Creek ... | At the confluence with Ivy Creek ........ccocoeeviiiiiiininiicennnn. +700 | Unincorporated Areas of
Bedford County.
Approximately 500 feet downstream of Forest Road ......... +838
Tributary No. 11 to lvy Creek ... | Approximately 850 feet upstream of the confluence with +696 | Unincorporated Areas of
Ivy Creek. Bedford County.
Just downstream of Forest Road +801
Tributary No. 14 to lvy Creek ... | At the confluence with lvy Creek +683 | Unincorporated Areas of
Bedford County.
Approximately 1,500 feet upstream of Mclntosh Drive ....... +812
Tributary No. 15 to Ivy Creek ... | At the City of Lynchburg/Bedford County boundary ........... +671 | Unincorporated Areas of
Bedford County.
Approximately 1 mile upstream of Hawkins Mill Road ....... +800
Tributary No. 8 to Little Otter At the confluence with the Little Otter River ...................... +797 | City of Bedford, Unincor-
River. porated Areas of Bedford
County.
Approximately 500 feet downstream of Longwood Avenue +932
Tributary No. 8A to Little Otter | At the confluence with Tributary No. 8 to Little Otter River +824 | City of Bedford, Unincor-
River. porated Areas of Bedford
County.
Approximately 0.5 mile upstream of the confluence with +914
Tributary No. 8 to Little Otter River.
Tributary No. 9 to Little Otter At the confluence with the Little Otter River ...........ccccoc... +826 | City of Bedford, Unincor-
River. porated Areas of Bedford
County.
Approximately 2,400 feet upstream of Whitfield Drive ....... +940
Tributary No. 10 to Little Otter At the confluence with the Little Otter River ............ccccoc... +839 | City of Bedford, Unincor-
River. porated Areas of Bedford
County.
At LaKe DIVE ..o +867

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

City of Bedford

ADDRESSES

Maps are available for inspection at the Municipal Offices, 215 East Main Street, Bedford, VA 24523.

Unincorporated Areas of Bedford County
Maps are available for inspection at the Office of the Bedford County Administrator, 122 East Main Street, Suite 2002, Bedford, VA 24523.

Dickenson County, Virginia, and Incorporated Areas

Docket No.: FEMA-B-1061

Frying Pan Creek ........cccccceeueee.

Greenbriar Creek

Lick CreekK ...cccovveeeveeeeciieecien,

McClure Creek .....cccceeevveeennnnn.

McClure River

At the confluence with Russell FOrk .........ccoooeniiiiennnnnne

Approximately 1,400 feet downstream of the intersection
with Sandlick Road and Frying Pan Road.

At the confluence with Russell Prater Creek ..........cccoceeue

Approximately 1,400 feet downstream of the intersection
of Winchester Drive and Greenbrier Road.

At the confluence with Russell FOrk .........ccoooeniiiiinnnnnne

Approximately 1,000 feet upstream of the intersection of
Aily Road and Ransom Road.

Approximately 1,800 feet upstream of the confluence with
Open Fork and the McClure River.

Approximately 1,100 feet downstream of the intersection
of Wakenva Hollow Road and Dante Mountain Road.

At the confluence with Russell Fork

+1293

+1316

+1418

+1426

+1289

+1559

+1520

+1598

+1273

Unincorporated Areas of
Dickenson County.

Unincorporated Areas of
Dickenson County.

Unincorporated Areas of
Dickenson County.

Unincorporated Areas of
Dickenson County.

Town of Clinchco, Town of
Haysi, Unincorporated
Areas of Dickenson Coun-

ty.
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities
affected

Modified
Approximately 300 feet downstream of the intersection of +1518
Doctor Ralph Stanley Highway and Dante Mountain
Road.
Mill Creek .....coovvrieiiiiiieeice At the confluence with the McClure River ............cccccoceeeae +1403 | Town of Clinchco, Unincor-
porated Areas of
Dickenson County.
Approximately 400 feet upstream of Chevy Drive .............. +1622
Open FOrk .....ccocveeveeiiieeiieeieens At the confluence with the McClure River ...........ccccceveeene +1518 | Unincorporated Areas of
Dickenson County.
Approximately 1,000 feet upstream of the intersection with +1581
Neece Creek Road and Brushy Ridge Road.
Russell Fork .......cccocoeniiiiinnnnn. Approximately 1,300 feet downstream of Bartlick Road ..... +1190 | Town of Haysi, Unincor-
porated Areas of
Dickenson County.
Approximately 160 feet downstream of Sandlick Road ...... +1437
Russell Prater Creek ................ At the confluence with Russell FOrk ........cccccooviiiiiiiiennnnes +1275 | Town of Haysi, Unincor-
porated Areas of
Dickenson County.
At the confluence with Greenbriar Creek .........cc.ccovieenene +1418
Spring Fork ......ccoviiiiiiiiiieene Just downstream of the railroad crossing ..........ccccoveeeeneene +1557 | Unincorporated Areas of
Dickenson County.
Approximately 850 feet upstream of the intersection of +1577

Rebel Drive and Doctor Ralph Stanley Highway.

*National Geodetic Vertical Datum.

+North American Vertical Datum.

# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

Town of Clinchco

ADDRESSES

Maps are available for inspection at the Town Office, 156 Main Street, Clinchco, VA 24226.

Town of Haysi

Maps are available for inspection at the Town Administrative Offices, 322 Haysi Main Street, Haysi, VA 24256.
Unincorporated Areas of Dickenson County

Maps are available for inspection at Dickenson County Courthouse, 293 Clintwood Main Street, Clintwood, VA 24228.

Randolph County, West Virginia, and Incorporated Areas

Docket No.: FEMA-B-1066

Backwater flooding from Tygart | At the area bounded by Robert E. Lee Avenue, +1914 | City of Elkins.
Valley River. Whisperwood Drive and the railroad.
At the corporate limits paralleling Sunset Drive .................. +1914
Craven RuN .....cccooeeeiniiiinicen, At the downstream corporate limits of the City of Elkins .... +1913 | City of Elkins.
Approximately 630 feet downstream of Virginia Avenue .... +1913
*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.
AMean Sea Level, rounded to the nearest 0.1 meter.
ADDRESSES
City of Elkins
Maps are available for inspection at City Hall, 401 Davis Avenue, 2nd Floor, Elkins, WV 26241.
Upshur County, West Virginia, and Incorporated Areas
Docket No.: FEMA-B-1074
Brushy Fork (backwater effects | At County Route 7/1 (Left Branch of Brushy Fork) ............ +1415 | Unincorporated Areas of
from Buckhannon River). Upshur County.
Approximately 700 feet upstream of County Route 74 +1415
(Left Branch of Brushy Fork).
Fink Run (backwater effects Just upstream of Old Weston Road ..........c.ccceeveriienennncnne +1415 | Unincorporated Areas of
from Buckhannon River). Upshur County.
Approximately 2,100 feet upstream of the intersection of +1415

Old Weston Road and County Route 5/7 (Mudlick Run).
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Flooding source(s)

Location of referenced elevation

* Elevation in feet
(NGVD)

+ Elevation in feet
(NAVD)
#Depth in feet
above ground
A Elevation in
meters (MSL)

Communities
affected

Modified

Unnamed Tributary No. 1 to
Fink Run (Backwater effects
from Buckhannon River).

At the area bounded by U.S. Route 33, Wabash Avenue,
and County Route 33/1.

+1415 | Unincorporated Areas of

Upshur County.

*National Geodetic Vertical Datum.
+North American Vertical Datum.
# Depth in feet above ground.

AMean Sea Level, rounded to the nearest 0.1 meter.

ADDRESSES
Unincorporated Areas of Upshur County

Maps are available for inspection at the Upshur County Courthouse Annex, 38 West Main Street, Buckhannon, WV 26201.

(Catalog of Federal Domestic Assistance No.
97.022, “Flood Insurance.”)

Dated: September 21, 2010.
Edward L. Connor,
Acting Federal Insurance and Mitigation
Administrator, Department of Homeland
Security, Federal Emergency Management
Agency.
[FR Doc. 2010-24326 Filed 9-27-10; 8:45 am|
BILLING CODE 9110-12-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 73 and 76

Radio Broadcast Services and
Multichannel Video and Cable
Television Service; Clarification
Regarding Information Collection
Requirements

AGENCY: Federal Communications
Commission.
ACTION: Final rule; clarification.

SUMMARY: The Federal Communications
Commission has published a number of
requirements related to Radio Broadcast
Services and Multichannel Video and
Cable Television Service, which were
determined to contain information
collection requirements that were
subject to OMB review. After further
review, we have found OMB approval is
not required. This document intends to
provide clarification that these rules are
effective and that it has been
determined that these provisions are not
subject to OMB review.
DATES: Effective September 28, 2010, the
following regulations are no longer
pending OMB approval for the sections
listed:
73.6027—69 FR 69331, November 29,
2004.
76.5(11)—61 FR 6137, February 16, 1996.

76.913(b)(1)—62 FR 6495, February 12,
1997.

76.924(e)(1)(iii) and (e)(2)(iii)—61 FR
9367, March 8, 1996.

76.925—60 FR 52119, October 5, 1995.

76.942(f)—60 FR 52120, October 5,
1995.

76.944(c)—60 FR 52121, October 5,
1995.

76.957—60 FR 52121, October 5, 1995.

76.1504(e)—61 FR 43176, August 26,
1996.

76.1511—61 FR 43177, August 21, 1996.

76.1512—61 FR 43177, August 21, 1996.

76.1514—61 FR 43176, August 21, 1996.

FOR FURTHER INFORMATION CONTACT:
Shirley Suggs, (202) 418-1568, Media
Bureau.

SUPPLEMENTARY INFORMATION: The
Commission published several
documents in the Federal Register
identifying rules that required OMB
approval. After further review, we have
found OMB approval is not required.
The affected CFR sections are as
follows:

Marlene H. Dortch,

Secretary, Federal Communications
Commission.

m For the reasons stated in the preamble,
and under the authority at 47 U.S.C.
154, 303, 334, 336 and 339; 47 U.S.C.
151, 152, 153, 154, 301, 302, 302a, 303,
303a, 307, 308, 309, 312, 315, 317, 325,
339, 340, 341, 503, 521, 522, 531, 532,
534, 535, 536, 537, 543, 544, 544a, 545,
548, 549, 552, 554, 556, 558, 560, 561,
571,572,and 573 * * *, the Federal
Communications Commission has
determined that the regulations at
§§73.6027, 76.5(11), 76.913(b)(1),
76.924(e)(1)(iii) and (e)(2)(iii), 76.925,
76.942(f), 76.944(c), 76.957, 76.1504(e),
76.1511, 76.1512, and 76.1514 are
effective and do not contain information

collection requirements that are subject
to OMB approval.

[FR Doc. 2010-24203 Filed 9-27-10; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—R9-1A-2008-0068; 92210~
0-0010-B6]

RIN 1018—-AV60

Endangered and Threatened Wildlife
and Plants; Determination of
Endangered Status for the African
Penguin

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service, determine endangered
status for the African penguin
(Spheniscus demersus) under the
Endangered Species Act of 1973, as
amended. This final rule implements
the Federal protections provided by the
Act for this species.

DATES: This rule becomes effective
October 29, 2010.

ADDRESSES: This final rule is available
on the Internet at http://
www.regulations.gov and comments and
materials received, as well as supporting
documentation used in the preparation
of this rule, will be available for public
inspection, by appointment, during
normal business hours at: U.S. Fish and
Wildlife Service, 4401 N. Fairfax Drive,
Suite 400, Arlington, VA 22203.

FOR FURTHER INFORMATION CONTACT:
Janine Van Norman, Chief, Branch of
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Foreign Species, Endangered Species
Program, U.S. Fish and Wildlife Service,
4401 North Fairfax Drive, Room 420,
Arlington, VA 22203; telephone 703—
358-2171; facsimile 703—-358-1735. If
you use a telecommunications device
for the deaf (TDD), call the Federal
Information Relay Service (FIRS) at
800-877-8339.

SUPPLEMENTARY INFORMATION:

Background

The Endangered Species Act of 1973,
as amended (Act) (16 U.S.C. 1531 et
seq.) is a law that was passed to prevent
extinction of species by providing
measures to help alleviate the loss of
species and their habitats. Before a plant
or animal species can receive the
protection provided by the Act, it must
first be added to the Federal Lists of
Threatened and Endangered Wildlife
and Plants; section 4 of the Act and its
implementing regulations at 50 CFR part
424 set forth the procedures for adding
species to these lists.

Previous Federal Action

On November 29, 2006, the U.S. Fish
and Wildlife Service (Service) received
a petition from the Center for Biological
Diversity (CBD) to list 12 penguin
species under the Act: Emperor penguin
(Aptenodytes forsteri), southern
rockhopper penguin (Eudyptes
chrysocome), northern rockhopper
penguin (Eudyptes moseleyi), Fiordland
crested penguin (Eudyptes
pachyrhynchus), snares crested penguin
(Eudyptes robustus), erect-crested
penguin (Eudyptes sclateri), macaroni
penguin (Eudyptes chrysolophus), royal
penguin (Eudyptes schlegeli), white-
flippered penguin (Eudyptula minor
albosignata), yellow-eyed penguin
(Megadyptes antipodes), African
penguin (Spheniscus demersus), and
Humboldt penguin (Spheniscus
humboldti). On July 11, 2007, we
published in the Federal Register a 90-
day finding (72 FR 37695) in which we
determined that the petition presented
substantial scientific or commercial
information indicating that listing 10 of
the penguin species as endangered or
threatened may be warranted, but
determined that the petition did not
provide substantial scientific or
commercial information indicating that
listing the snares crested penguin and
the royal penguin as threatened or
endangered species may be warranted.

Following the publication of our 90-
day finding on this petition, we initiated
a status review to determine if listing
each of the 10 species was warranted,
and sought information from the public
and interested parties on the status of
the 10 species of penguins. In addition,

we attended the International Penguin
Conference in Hobart, Tasmania,
Australia, a quadrennial meeting of
penguin scientists from September 3-7,
2007, to gather information and to
ensure that experts were aware of the
status review. We also consulted with
other agencies and range countries in an
effort to gather the best available
scientific and commercial information
on these species.

On December 3, 2007, the Service
received a 60-day Notice of Intent to Sue
from CBD. On February 27, 2008, CBD
filed a complaint against the
Department of the Interior for failure to
make a 12-month finding (status
determination) on the petition. On
September 8, 2008, the Service entered
into a settlement agreement with CBD,
in which we agreed to submit to the
Federal Register 12-month findings for
the 10 species of penguins, including
the African penguin, on or before
December 19, 2008.

On December 18, 2008, the Service
published in the Federal Register a
warranted 12-month finding and rule
proposing to list the African penguin as
an endangered species under the Act (73
FR 77332). We implemented the
Service’s peer review process and
opened a 60-day comment period to
solicit scientific and commercial
information on the species from all
interested parties following publication
of the proposed rule.

On March 9, 2010, CBD filed a
complaint against the Service for failure
to issue a final listing determination for
seven penguin species, including
African penguin, within 12 months of
the proposals to list the species. In a
court-approved settlement agreement,
the Service agreed to submit a final
listing determination for the African
penguin to the Federal Register by
September 30, 2010.

Summary of Comments and
Recommendations

We base this finding on a review of
the best scientific and commercial
information available, including all
information received during the public
comment period. In the December 18,
2008, proposed rule, we requested that
all interested parties submit information
that might contribute to development of
a final rule. We also contacted
appropriate scientific experts and
organizations and invited them to
comment on the proposed listings. We
received 604 comments: 602 from
members of the public and 2 from peer
reviewers.

We reviewed all comments we
received from the public and peer
reviewers for substantive issues and

new information regarding the proposed
listing of this species, and we address
those comments below. Overall, the
commenters and peer reviewers
supported the proposed listing. Four
comments from the public included
additional information for
consideration; all other comments
simply supported the proposed listing
without providing scientific or
commercial data.

Peer Review

In accordance with our policy
published on July 1, 1994 (59 FR
34270), we solicited expert opinions
from four individuals with scientific
expertise that included familiarity with
the species, the geographic region in
which the species occurs, and
conservation biology principles. We
received responses from two of the peer
reviewers from whom we requested
comments. They generally agreed that
the description of the biology and
habitat for the species was accurate and
based on the best available information.
New or additional information on the
biology and habitat of the African
penguin and threats was provided and
incorporated into the rulemaking as
appropriate. In some cases, it has been
indicated in the citations by “personal
communication” (pers. comm.), which
could indicate either an e-mail or
telephone conversation; while in other
cases, the research citation is provided.

Peer Reviewer Comments

(1) Comment: One peer reviewer
found the proposed rule to be thorough,
covered the main threats to the African
penguin, and used the best information
to accurately describe the biology,
habitat, population trends, and
distribution of the species. This peer
reviewer also provided a few technical
corrections.

Our Response: We thank the peer
reviewer for providing comments on the
proposed rule. Most of the technical
corrections that were provided were
minor and did not significantly change
the information already provided in the
proposed rule, but rather provided more
accuracy or clarity. Technical and
grammatical corrections have been
incorporated into this final rule and
have been indicated in the citation as a
personal communication.

(2) Comment: One peer reviewer
noted that relevant key literature was
not cited and provided a list of 18
additional references for review and
requested that we incorporate the new
data and information into this final rule
and consider it in making our listing
determination.
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Our Response: We reviewed all 18
references and have incorporated
relevant information and additional
citations into this final rule.

(3) Comment: One peer reviewer
stated that it would be incorrect to say
that half the population of seals starved
during the last two documented El Nifio
events, although it was doubtless many
did.

Our Response: This information came
from an online science magazine,
Science in Africa (2004, p. 2), which
stated that during the last two
documented events, the seal population
was almost halved after many adult
seals succumbed to starvation, and the
entire cohort of pups either died or
aborted. The peer reviewer did not
include any citations on the impact the
El Nifio events had on the seal
population, therefore, we did not revise
this portion of the rule.

(4) Comment: One peer reviewer
provided additional information on
factors contributing to the failure of
sardine stocks to recover; including
environmental anomalies and
overfishing. In addition, the peer
reviewer stated that, although horse
mackerel (Trachurus trachurus) may
have benefitted from the decline in
sardine stocks, its increase in
abundance does not appear to be
detrimental to the sardine and should
not be regarded as “replacing” sardine,
as we indicated in the proposed rule.

Our Response: We have added
additional information regarding the
effects of overfishing and environmental
anomalies in the Benguela system on
sardine stocks to Factor A. The Present
or Threatened Destruction,
Modification, or Curtailment of African
Penguin’s Habitat or Range below.
Although horse mackerel stocks have
increased, it is likely due to the decrease
in sardine stocks caused by high fishing
pressure. Mackerels were able to take
advantage of this decrease in a
competitor for zooplankton and
increased while sardine stocks
stabilized at a lower abundance.
Therefore, it is competition with the
increased horse-mackerel stocks for
zooplanton, rather than actual
replacement, that is a concern for the
sardine as a vital food source for the
African penguin. We have revised our
statement that horse mackerel has
replaced sardines.

(5) Comment: One peer reviewer
stated that avian cholera (Pasteurella
multocida) has been reported to affect
African penguins and could have
catastrophic consequences for the
species.

Our Response: After reviewing
pertinent literature, we found that avian

cholera has had a minimal effect on
African penguins. During an outbreak in
1991 on eight islands off western South
Africa, mortality was recorded for small
numbers of African penguins on Dassen
and Dyer islands (Crawford et al. 1992,
p. 237). From 2002 to 2006, there were
annual outbreaks of avian cholera on
Dyer Island. A characteristic of the
avian cholera outbreaks was significant
mortality in the Cape cormorant
(Phalacrocorax capensis) with little
impact on other species (Waller and
Underhill 2007, p. 109). During the
2004-2005 outbreak, which was the
largest outbreak, only one African
penguin death was recorded (Waller and
Underhill 2007, p. 107). However,
human presence during the avian
cholera outbreaks may disturb African
penguins causing them to abandon
nests, leaving eggs and chicks
vulnerable to predation (Waller and
Underhill 2007, p. 109). We have added
more information regarding the effects
of human presence during avian cholera
outbreaks to Factor E. Other Natural or
Manmade Factors Affecting the
Continued Existence of the Species.

Public Comments

(6) Comment: Several commenters
provided supporting data and
information regarding the biology,
ecology, life history, population
estimates, threat factors affecting this
penguin species, and current
conservation efforts.

Our Response: We thank all the
commenters for their interest in the
conservation of this species and thank
those commenters who provided
information for our consideration in
making this listing determination. Most
information submitted was duplicative
of the information contained in the
proposed rule; however, some
comments contained information which
provided additional clarity or support
to, but did not substantially change, the
information already contained in the
proposed rule. This information has
been incorporated into our finding.

Summary of Changes From Proposed
Rule

We fully considered comments from
the public and peer reviewers on the
proposed rule to develop this final
listing of the African penguin. This final
rule incorporates changes to our
proposed listing based on the comments
that we received that are discussed
above and newly available scientific and
commercial information. Reviewers
generally commented that the proposed
rule was very thorough and
comprehensive. We made some
technical corrections based on new,

although limited, information. None of
the information, however, changed our
determination that listing this species as
endangered is warranted.

Species Information

The African penguin is known by
three other common names: jackass
penguin, cape penguin, and black-
footed penguin. The ancestry of the
genus Spheniscus is estimated at 25
million years, following a split between
Spheniscus and Eudyptula from the
basal lineage Aptenodytes (the “great
penguins,” emperor and king).
Speciation within Spheniscus is recent,
with the two species pairs originating
almost contemporaneously in the
Pacific and Atlantic Oceans in
approximately the last 4 million years
(Baker et al. 2006, p. 15).

African penguins are the only nesting
penguins found on the African
continent. Their breeding range is from
Hollamsbird Island, Namibia, to Bird
Island, Algoa Bay, South Africa
(Whittington et al. 2000, p. 8), where
penguins form colonies (rookeries) for
breeding and molting. Outside the
breeding season, African penguins
occupy areas throughout the breeding
range and farther to the north and east.
Vagrants have occurred north to Sette
Cama (2 degrees and 32 minutes South
(2°32’ S)), Gabon, on Africa’s west coast
and to Inhaca Island (26°58” S) and the
Limpopo River mouth (24°45’ S),
Mozambique, on the east coast of Africa
(Shelton et al. 1984, p. 219; Hockey et
al. 2005, p. 632). As a coastal species,
they are generally spotted within 7.5
miles (mi) (12 kilometers (km)) of the
shore.

There has been abandonment of
breeding colonies and establishment of
new colonies within the range of the
species. Within the Western Cape region
in southwestern South Africa, for
example, penguin numbers at the two
easternmost colonies (on Dyer and
Geyser Islands) and three northernmost
colonies (on Lambert’s Bay and Malgas
and Marcus Islands) decreased, while
the population more than doubled over
the 1992-2003 period at five other
colonies, including the two largest
colonies at Dassen and Robben Islands
(du Toit et al. 2003, p. 1). The most
significant development between 1978
and the 1990s was the establishment of
three colonies that did not exist earlier
in the 20th century—Stony Point,
Boulder’s Beach in False Bay, and
Robben Island, which now supports the
third largest colony for the species (du
Toit et al. 2003, p. 1; Kemper et al.
2007c, p. 326).

Although African penguins are
generally colonial breeders, many also
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breed solitarily or in small, loose groups
(Kemper 2009, pers. comm.; Kemper et
al. 2007a, p. 89). They breed mainly on
rocky offshore islands, either nesting in
burrows they excavate themselves or
under boulders or bushes, manmade
structures, or large items of jetsam
(Kemper et al. 2007a, p. 89), sometimes
in depressions under these structures
(Crawford 2009, pers. comm.).
Historically, they dug nests in the layers
of sun-hardened guano (bird excrement)
that existed on most islands. However,
in the 19th century, European and North
American traders exploited guano as a
source of nitrogen, denuding islands of
their layers of guano (Hockey et al.
2005, p. 633; du Toit et al. 2003, p. 3).
Large-scale removal of guano from the
Namibian islands has resulted in a
majority of the penguins having to now
breed on the surface (Kemper 2009,
pers. comm.; Kemper et al. 2007b, p.
101; Kemper et al. 20074, p. 89;
Shannon and Crawford 1999, pg. 119).

African penguins have an extended
breeding season; colonies are observed
to breed year-round on offshore islands
(Brown et al. 1982, p. 77). Broad
regional differences do exist, though.
The peak of the breeding season in
Namibia generally occurs between
October and February, with a secondary
peak between June and October
(Kemper 2009, unpaginated), but
variations occur between locations: On
Mercury Island, peaks occur between
October and January; on Ichaboe Island,
peaks occur between October and
December; on Halifax Island, breeding
peaks between July and August and
early December; and on Possession
Island, breeding peaks between
November and January (Kemper et al.
2007a, pp. 89 and 91). In South Africa,
breeding peaks differ from those in
Namibia: Peak breeding on Dassen and
Robben islands occurs between April
and August; on Malgas and Marcus
islands and Stony Point, peak breeding
occurs between February and August;
and on St. Croix Island, peak breeding
occurs during January with secondary
peaks in March through June (Kemper et
al. 2007a, p. 95).

The timing of breeding is thought to
coincide with availability of local food
sources (Kemper 2009, unpaginated;
Kemper et al. 2007a, p. 95; Randall
1989, p. 247). Breeding pairs are
considered monogamous; about 80 to 90
percent of pairs remain together in
consecutive breeding seasons. The same
pair will generally return to the same
colony, and often the same nest site
each year. The average age at first
breeding is between 3 and 6 years old
(Kemper et al. 2008, p. 810; Whittington
et al. 2005, p. 227; Randall 1989, p.

252). The male carries out nest site
selection, while nest building is by both
sexes. Penguins lay a two-egg clutch
(Kemper 2009, unpaginated; Randall
1989, p. 247).

Although population statistics vary
from year to year, studies at a number
of breeding islands revealed mean
reported adult survival values per year
of 0.81 (Crawford et al. 2006, p. 121).
African penguins have an average
lifespan of 10—11 years in the wild. The
highest recorded age in the wild is
greater than 27 years (Whittington et al.
2000, p. 81); however, several
individual birds have lived to be up to
40 years of age in captivity.

Feeding habitats of the African
penguin are dictated by the unique
marine ecosystem of the coast of South
Africa and Namibia. The Benguela
ecosystem, encompassing one of the
four major coastal upwelling ecosystems
in the world, is situated along the coast
of southwestern Africa. It stretches from
east of the Cape of Good Hope in the
south to the Angola Front to the north,
where the Angola Front separates the
warm water of the Angola current from
the cold Benguela water (Fennel 1999,
p- 177). The Benguela ecosystem is an
important center of marine biodiversity
and marine food production, and is one
of the most productive ocean areas in
the world, with a mean annual primary
productivity about six times higher than
that of the North Sea ecosystem. The
rise of cold, nutrient-rich waters from
the ocean depths to the warmer, sunlit
zone at the surface in the Benguela
produces rich feeding grounds for a
variety of marine and avian species. The
Benguela ecosystem historically
supports a globally significant biomass
of zooplankton, fish, sea birds, and
marine mammals, including the African
penguin’s main diet of anchovy
(Engraulis encrasicolus) and Pacific
sardine (Sardinops sagax) (Berruti et al.
1989, pp. 273-335).

The principal upwelling center in the
Benguela ecosystem is situated in
southern Namibia, and is the most
concentrated and intense found in any
upwelling regime. It is unique in that it
is bounded at both northern and
southern ends by warm water systems,
in the eastern Atlantic and the Indian
Ocean’s Agulhas current, respectively.
Sharp horizontal gradients (fronts) exist
at these boundaries with adjacent ocean
systems (Berruti et al. 1989, p. 276).

African penguins, in general, feed on
small fish, cephalopods, and to a lesser
extent, squid (Crawford 2007, p. 229;
Ludynia 2007, p. 27; Crawford et al.
2006, p. 120; Petersen et al. 2006, pp.
14, 18; Randall 1989, p. 251; Crawford
et al. 1985, p. 215). In South Africa,

anchovy became the dominate prey of
African penguins following the collapse
of the sardine stock in the 1960s
(Kemper 2009, pers. comm.; Randall
1989, p. 251). Studies conducted
between 1953 and 1992 showed that
anchovies and sardines contributed 50
to 90 percent by mass of the African
penguin’s diet (Crawford et al. 2006, p.
120) and 83 to 85 percent by number of
prey items in studies conducted
between 1977 and 1985 (Crawford et al.
2006, p. 120). In Namibia, pilchard
(Sardinops ocellata) were the dominate
prey species of African penguins until
the collapse of the sardine stock in the
late 1960s to early 1970s (Kemper et al.
2001, p. 432; Crawford et al. 1985, pp.
225-226). Following the collapse,
pilchard were replaced as dominate
prey by pelagic goby (Sufflogobius
bibarbatus) at Mercury and Ichaboe
islands and by cephalopods at Halifax
and Possession islands (Kemper 2009,
pers. comm.; Ludynia 2007, pp. 27-28;
Kemper et al. 2001, p. 432; Crawford et
al. 1985, pp. 225-226). Trends in
regional populations of the African
penguin have been shown to be related
to long-term changes in the abundance
and distribution of these sardines and
anchovies (Crawford 1998, p. 355;
Crawford et al. 2006, p. 122).

Most spawning by anchovy and
sardine takes place on the Agulhas
Bank, which is to the southeast of
Robben Island, from August to February
(Hampton 1987, p. 908). Young-of-the-
year migrate southward along the west
coast of South Africa from March until
September, past Robben Island to join
shoals of mature fish over the Agulhas
Bank (Crawford 1980, p. 651). The
southern Benguela upwelling system off
the west coast of South Africa is
characterized by strong seasonal
patterns in prevailing wind direction,
which result in seasonal changes in
upwelling intensity. To produce
adequate survival of their young, fish
reproductive strategies are generally
well-tuned to the seasonal variability of
their environment (Lehodey et al. 2006,
p. 5011). In the southern Benguela,
intense wind-mixing transport of
surface waters creates an unfavorable
environment for fish to breed. As a
result, both anchovy and sardine
populations have developed a novel
reproductive strategy that is tightly
linked to the seasonal dynamics of
major local environmental processes—
spatial separation between spawning
and nursery grounds. For both species,
eggs spawned over the western Agulhas
Bank (WAB) are transported to the
productive west coast nursery grounds
via a coastal jet, which acts like a
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“conveyor belt” to transport early life
stages from the WAB spawning area to
the nursery grounds (Lehodey et al.
2006, p. 5011).

The distance that African penguins
have to travel to find food varies both
temporally and spatially according to
the season. Off western South Africa,
the mean foraging range of penguins
that are feeding chicks has been
recorded to be 5.7 to 12.7 mi (9 to 20
km) (Petersen et al. 2006, p. 14), mostly
within 1.9 mi (3 km) off the coast
(Berruti et al. 1989, p. 307). Foraging
duration during chick provisioning may
last anywhere from 8 hours to 3 days,
the average duration being around 10—
13 hours (Petersen ef al. 2006, p. 14). A
recent study revealed greater foraging
ranges between 8.8 and 19.8 mi (14 and
32 km) for African penguins on Mercury
Island and an average trip duration of 13
hours (Ludynia 2007, pp. 17-18).
Ludynia (2007, pp. 28, 30) also reported
foraging ranges between 3.9 and 7.1 mi
(6 and 11 km) for three African
penguins on Possession Island and
foraging ranges between 3.3 and 8.2 mi
(5 and 13 km) for two African penguins
on Halifax Island; trip duration ranges
between 8-27.5 hours and 3.5-12 hours,
respectively. Travel distance from the
breeding colony is more limited when
feeding young. Outside the breeding
season, adults generally remain within
248 mi (400 km) of their breeding
locality, while juveniles regularly move
in excess of 621 mi (1,000 km) from
their natal island (Randall 1989, p. 250).
During the non-breeding season, some
African penguins forage on the Agulhas
Bank (Crawford 2009, pers. comm.).

Underhill et al. (2007, p. 65)
suggested that the molt period of
African penguins is closely tied to the
spawning period of sardine and
anchovy at the Agulhas Bank. Pre-molt
birds travel long distances to the bank
to fatten up during this time of the most
predictable food supply of the year. This
reliable food source, and the need to
gain energy prior to molting, is
hypothesized to be the most important
factor dictating the annual cycle of
penguins. In fact, adult birds have been
observed to abandon large chicks in
order to move into this critical pre-molt
foraging mode; this is known to occur
regularly and often at a large scale at
Dyer Island (Kemper 2009, pers.
comm.). The South African National
Foundation for the Conservation of
Coastal Birds (SANCCOB) rescue facility
took in over 700 orphaned penguin
chicks from Dyer Island in 2005-2006.
Parents abandoned chicks as they began
to molt (SANCCOB 2006, p. 1;
SANCCOB 2007a, p. 1). The increasing
observation of abandonment in South

Africa is perhaps related to a slight
trend toward earlier molting seasons
(Underhill et al. 2007, p. 65).

There has been a severe historical
decline in African penguin numbers in
both the South African and Namibian
populations. This decline is accelerating
at the present time. The species
declined from millions of birds in the
early 1900s (1.4 million adult birds at
Dassen Island alone in 1910) (Ellis et al.
1998, p. 116) to 141,000 pairs in 1956—
1957 to 69,000 pairs in 1979-1980 to
57,000 pairs in 2004—2005, and to about
36,188 pairs in 2006 (Kemper et al.
2007¢, pp. 327). Crawford (2007, in litt.)
reported that from 2006-2007, the
overall population declined by 12
percent to 31,000 to 32,000 pairs. The
2009 global population was estimated at
25,262 pairs; equating to a decline of
60.5 percent over 28 years (three
generations) (BirdLife International
2010, unpaginated).

The species is distributed in about 32
colonies in three major clusters. In
South Africa in 2006, there were 11,000
pairs in the first cluster at the Eastern
Cape, and about 21,000 in the second
cluster at the Western Cape colonies,
with 13,283 of these pairs at Dassen
Island and 3,697 at Robben Island.
South African totals were down from
32,786 pairs in 2006 to 28,000 pairs in
2007. There were about 3,402 pairs in
the third major cluster in Namibia. The
Namibian population has declined by
more than 75 percent since the mid-20th
century (from 42,000 pairs in 1956-57)
and has been decreasing 2.5 percent per
year between 1990 (when there were
7,000 to 8,000 pairs) and 2005 (Kemper
et al. 2007c, p. 327; Underhill et al.
2007, p. 65; Roux et al. 2007a, p. 55).

On the 2007 International Union for
Conservation of Nature (IUCN) Red List,
the African penguin was listed as
“Vulnerable” on the basis of steep
population declines (Birdlife
International 2007, p. 1). Given the
decline observed over 3 generations, a
2007 revision of the conservation status
of the species discussed changing that
Red List status to “Endangered” if the
declines continued (Kemper et al.
2007c, p. 327). That same assessment,
based on 2006 data, concluded that the
Namibian population should already be
regarded as Red List “Endangered” by
IUCN criteria with the probability of
extinction of the African penguin from
this northern cluster during the 21st
century rated as high (Kemper et al.
2007c, p. 327). In June of 2010, the
African penguin was uplisted from
“Vulnerable” to “Endangered” on the
2010 IUCN Red List. The change in
status was based on recent data
revealing a continuing rapid population

decline, most likely due to commercial
fisheries and shifts in prey populations,
with no signs of reversing (BirldLife
International 2010, unpaginated).
Breeding no longer occurs at seven
localities where it formerly occurred or
has been suspected to occur—Seal,
North Long, North Reef, and Albatross
Islands in Namibia, and Jacobs Reef,
Quoin, and Seal (Mossel Bay) Islands in
South Africa (Kemper 2009, pers.
comm.; Kemper et al. 2007c, p. 326;
Crawford et al. 1995a, p. 269). In the
1980s, breeding started at two mainland
sites in South Africa (Boulder’s Beach
and Stony Point) for which no earlier
records of breeding exist. There is no
breeding along the coast of South
Africa’s Northern Cape Province, which
lies between Namibia and Western Cape
Province (Ellis et al. 1998, p. 115).

Summary of Factors Affecting the
Species

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations at 50
CFR 424 set forth the procedures for
adding species to the Federal Lists of
Endangered and Threatened Wildlife
and Plants. A species may be
determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1) of the Act. The five factors are:
(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)
the inadequacy of existing regulatory
mechanisms; and (E) other natural or
manmade factors affecting its continued
existence. These factors and their
application to the African penguin are
discussed below.

Factor A. The Present or Threatened
Destruction, Modification, or
Curtailment of African Penguin’s
Habitat or Range

The habitat of the African penguin
consists of terrestrial breeding and
molting sites and the marine
environment, which serves as a foraging
range both during and outside of the
breeding season.

Modification of their terrestrial
habitat is a continuing threat to African
penguins. This began in the mid-1880s
with the mining of seabird guano at
islands colonized by the African
penguin and other seabirds in both
South Africa and Namibia. Harvesting of
the guano cap began in 1845 (du Toit et
al. 2003, p. 3; Griffin 2005, p. 16) and
continued over decades, denuding the
islands of guano. Deprived of their
primary nest-building material, the
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penguins were forced to nest on the
surface in the open, where their eggs
and chicks are more vulnerable to
predators such as kelp gulls (Larus
dominicanus), disturbance, heat stress,
and flooding (Kemper et al. 2007b, p.
101; Griffin 2005, p. 16; Shannon and
Crawford 1999, p. 119).

Without cover provided by burrows
excavated in the guano, birds are more
likely to flee from aerial predators or
disturbance caused by humans, leaving
the nests exposed (Kemper et al. 2007b,
p.- 104). Additionally, instead of being
able to burrow into the guano, where
temperature extremes are ameliorated,
penguins nesting in the open are
subjected to heat stress (Kemper et al.
2007b, p. 101; Shannon and Crawford
1999, p. 119). Kemper et al. (2007b, p.
101) noted an event in which the air
temperature rose to 98.6 degrees
Fahrenheit (°F) (37 degrees Celsius (°C)),
resulting in the death of 68 chicks
constituting 37 percent of the surface-
nesting chicks. Adapted for life in cold
temperate waters, penguins have
insulating fatty deposits to prevent
hypothermia and black-and-white
coloring that provides camouflage from
predators at sea. These adaptations
cause problems of overheating while
they are on land incubating eggs and
brooding chicks during the breeding
season. Furthermore, rainstorms are
uncommon, however, they can be severe
and flooding of nests may occur
(Kemper et al. 2007b, p. 101).

Although guano harvesting is now
prohibited in penguin colonies, it
continues sporadically at Ichaboe Island
(Kemper 2009, unpaginated), and many
penguins continue to suffer from the
lack of protection and heat stress due to
the loss of this optimal breeding habitat
substrate. We have not identified
information on how quickly guano
deposits may build up again to depths
which provide suitable burrowing
substrate; however, since guano
scraping ceased, the accumulation of
penguin guano has been minimal
because the population is small (Waller
and Underhill 2007, p. 109), and the
more the population decreases, the
slower the guano will build (Kemper
2009, pers. comm.). Because penguins
are now forced to nest on the surface
and natural features available for cover
(e.g., bushes and rock overhangs) are
limited, penguins may also use
abandoned buildings for protection.
However, these sites provide poor
lighting and damp conditions often with
flea and tick infestations, and chicks
appear in poor condition at these
locations (Kemper et al. 2007b, p. 105).
Kemper et al. (2007b, p. 104) noted that,
excluding nests in buildings, nests with

cover had better overall breeding
success than exposed nests.

In Namibia, low-lying African
penguin breeding habitat is being lost
due to flooding from increased coastal
rainfall and sea level rise of 0.07 inches
(1.8 millimeters) a year over the past 30
years (Roux et al. 2007b,

p. 6). Almost 11 percent of the nests on
the four major breeding islands (which
contain 96 percent of the Namibian
population) are experiencing a moderate
to high risk of flooding (Roux et al.
2007b, p. 6). Continued increases in
coastal flooding from rising sea levels
predicted by global and regional climate
change models (Bindoff et al. 2007, p.
409, 412) are predicted to increase the
number and proportion of breeding sites
at risk and lead to continued trends of
decreased survival and decreased
breeding success (Roux et al. 2007b,

. 6).
P Competition for breeding habitat with
Cape fur seals (Arctocephalus pusillus
pusillus) has been cited as a reason for
abandonment of breeding at five former
breeding colonies in Namibia and South
Africa, and expanding seal herds have
displaced substantial numbers of
breeding penguins at other colonies
(Ellis et al. 1998, p. 120; Crawford et al.
1995a, p. 271).

Changes to the marine habitat present
a significant threat to populations of
African penguins. African penguins
have a long history of shifting colonies
and fluctuations in numbers at
individual colonies in the face of
shifting food supplies (Crawford 1998,
p- 362). These shifts are related to the
dynamics between prey species and to
ecosystem changes, such as reduced or
enhanced upwelling (sometimes
associated with El Nifio events), changes
in sea surface temperature, or movement
of system boundaries. In addition to
such continuing cyclical events, the
marine habitats of the Western Cape and
Namibian populations of African
penguins are currently experiencing
directional ecosystem changes
attributable to global climate change;
overall sea surface temperature
increases occurred during the 1900s
and, as detailed above, sea level has
been rising steadily in the region over
the past 30 years (Bindoff et al. 2007, p.
391; Fidel and O’Toole 2007, p. 22, 27;
Roux et al. 2007a, p. 55).

At the Western Cape of South Africa,
a shift in sardine distribution to an area
outside the current breeding range of the
African penguin led to a 45 percent
decrease, between 2004 and 2006, in the
number of penguins breeding in the
Western Cape and increased adult
mortality as the availability of sardine
decreased for the major portion of the

African penguin population located in
that region (Crawford et al. 2007a, p. 8).
From 1997 to the present, the
distribution of sardine concentrations
off South Africa has steadily shifted to
the south and east, from its long-term
location off colonies at Robben Island to
east of Cape Infanta on the southern
coast of South Africa east of Cape
Agulhas, 248 mi (400 km) from the
former center of abundance (Crawford et
al. 2007a, p. 1).

This shift is having severe
consequences for penguin populations.
Off western South Africa, the foraging
range of penguins that are feeding
chicks is estimated to be 5.7 to 12.7 mi
(9 to 20 km) (Petersen et al. 2006, p. 14),
and while foraging they generally stay
within 1.9 mi (3 km) of the coast
(Berruti et al. 1989, p. 307). The
southeasternmost Western Cape
Colonies occur at Dyer Island, which is
southeast of Cape Town and about 47
mi (75 km) northwest of Cape Agulhas.
Therefore, the current sardine
concentrations are out of the foraging
range of breeding adults at the Western
Cape breeding colonies (Crawford et al.
2007a, p. 8), which between 2004 and
2006 made up between 79 and 68
percent of the rapidly declining South
African population (Crawford et al.
2007a, p. 7).

Further, as described in Crawford
(1998, p. 360), penguin abundances at
these Western Cape colonies have
historically shifted north and south
according to sardine and anchovy
abundance and accessibility from
breeding colonies, but the current prey
shift is to a new center of abundance
outside the historic breeding range of
this penguin species. Although one new
colony has appeared east of existing
Western Cape colonies, more
significantly, there has been a
significant decrease in annual survival
rate for adult penguins from 0.82 to 0.72
(Crawford et al. 2008, p. 181) in
addition to the 45 percent decrease in
breeding pairs in the Western Cape
Province. Exacerbating the problem of
shifting prey, the authors reported that
the fishing industry, which is tied to
local processing capacity in the Western
Cape, is competing with the penguins
for the fish that remain in the west,
rather than following the larger sardine
concentrations to the east (See Factor E)
(Crawford et al. 2007a, pp. 9-10).

Changes in the northern Benguela
ecosystem are also affecting the less
numerous Namibian population of the
African penguin. Over the past 3
decades, sea surface temperatures have
steadily increased and upwelling
intensity has decreased in the northern
Benguela region. These long-term



Federal Register/Vol. 75, No. 187/ Tuesday, September 28, 2010/Rules and Regulations

59651

changes have been linked to declines in
penguin recruitment at the four main
breeding islands from 1993-2004 (Roux
et al. 2007a, p. 55). Weakened
upwelling conditions have a particular
impact on post-fledge young penguins
during their first year at sea, explaining
65 percent of the variance in
recruitment during that period (Roux et
al. 2007b, p. 9). These young penguins
are particularly impacted by
increasingly scarce or hard-to-find prey.
Even after heavy fishing pressure was
eased in this region in the 1990s,
sardine stocks in Namibia have failed to
recover, causing economic shifts for
humans and foraging difficulties for
penguins. Remaining sardine stocks in
Namibia have contracted to the north
out of reach of breeding penguins tied
to the vicinity of their breeding
locations (Kemper 2009, pers. comm.;
Kemper et al. 2001, p. 432). This failure
to recover has been attributed to oxygen-
poor conditions (Sakko 1998, p. 428); E1
Nifios, which have resulted in failed
recruitment of sardines and mass
mortality of sardines and other pelagic
fish (Kemper 2009, pers. comm.; Roux et
al. 2007b p. 12; Sakko 1998, p. 428);
years of poor recruitment exacerbated
by continued fishing pressure (Kemper
2009, pers. comm.; Boyer et al. 2001,
pp. 67, 81-83); competition with horse
mackerel (Trachurus trachurus)
(Kemper 2009, pers. comm.; Shannon et
al. 2000, p. 721); and the continuing
warming trend (Benguela Current Large
Marine Ecosystem (BCLME) 2007, pp.
2-3).

El Nifio events also impact the
Benguela marine ecosystem on a
decadal frequency (Benguela Nifio).
These occur when warm seawater from
the equator moves along the southwest
coast of Africa towards the pole and
penetrates the cold up-welled Benguela
current. During the 1995 event, for
example, the entire coast from Angola’s
Cabinda province to central Namibia
was covered by abnormally warm
water—in places up to 14.4 °F (8 °C)
above average—to a distance up to 186
mi (300 km) offshore (Science in Africa
2004, p. 2). During the last two
documented events, there have been
mass mortalities of penguin prey
species, prey species recruitment
failures, and mass mortalities of
predator populations, including
starvation of over half of the seal
population. The penguin data sets are
not adequate to estimate the effects of
Benguela Nifio events at present, but
based on previous observations of
impact on the entire food web of the
northern Benguela, they are most likely
to be negative (Roux et al. 2007b, p. 12).

With increasing temperatures associated
with climate change in the northern
Benguela ecosystem, the frequency and
intensity of Benguela Nifio events and
their concomitant effects on the habitat
of the African penguin are predicted to
increase in the immediate upcoming
years as new Benguela Nifio events
emerge (Roux et al. 2007b, p. 5).

A third factor in the marine habitat of
the Namibian populations is the extent
of sulfide eruptions during different
oceanographic conditions. Hydrogen
sulfide accumulates in bottom
sediments and erupts to create hypoxic
(a reduced concentration of dissolved
oxygen in a water body leading to stress
and death in aquatic organisms) or even
anoxic (lacking oxygen) conditions over
large volumes of the water column
(Ludynia et al. 2007, p. 43; Fidel and
O’Toole 2007 p. 9). Penguins, whose
foraging range is restricted by the
central place of their breeding colony
location (Petersen et al. 2006, p. 24), are
forced to forage in these areas, but their
preferred prey of sardines and
anchovies is unable to survive in these
conditions. African penguins foraging in
areas of sulfide eruptions expend greater
amounts of energy through benthic
dives in pursuit of available food
tolerant of low-oxygen conditions,
primarily the pelagic goby (Sufflogobius
bibarbatus), which has lower energy
content than the penguins’ preferred
prey of anchovies and sardines (Ludynia
2007, pp. 45-58; Crawford et al. 1985,
p- 224). The Namibian population of
African penguins, restricted in their
breeding locations, will continue to be
negatively impacted by this ongoing
regime shift away from sardines and
anchovies to pelagic goby and jellyfish.
Like Benguela Nifios events, these
sulphide eruptions are predicted to
increase with continuing climate change
(Ludynia et al. 2007, p. 43); eruptions
appear to be coincident with increased
intensity of wind-driven coastal
upwelling and low-pressure weather
cells (e.g., sudden warming of sea
surface and interruption of coastal
upwelling), both of which can be
affected by climate change (Weeks et al.
2004, p. 153). Furthermore, these
sulphide eruptions could potentially
contribute to climate change through
additional emissions of methane gas
into the atmosphere; however, further
studies are needed to determine the
extent of the effects on climate change
(Bakun and Weeks 2004, pp. 1,021—
1,022).

We have identified a number of
threats to the coastal and marine habitat
of the African penguin that have
operated in the past, are impacting the
species now, and will continue to

impact the species in the immediate
coming years and into the future. On the
basis of this analysis, we find that the
present and threatened destruction,
modification, or curtailment of both its
terrestrial and marine habitats is a threat
to the African penguin.

Factor B. Overutilization for
Commercial, Recreational, Scientific, or
Educational Purposes

The current use of African penguins
for commercial, recreational, scientific,
or educational purposes is generally
low. Prior estimates of commercial
collection of eggs for food from Dassen
Island alone were 500,000 in 1925, and
more than 700,000 were collected from
a number of localities in 1897 (Shelton
et al. 1984, p. 256). Since 1968,
however, commercial collection of
penguin eggs for food has ceased.

There are unconfirmed reports of
penguins being killed as use for bait in
rock-lobster traps. Apparently, they are
attractive as bait because their flesh and
skin is relatively tough compared to that
of fish and other baits. The extent of this
practice is unknown, and most reports
emanate from the Namibian islands
(Ellis et al. 1998, p. 121). Use for
nonlethal, scientific purposes is highly
regulated and does not pose a threat to
populations (See analysis under Factor
D).
In 1975, the African penguin was
listed on Appendix II of the Convention
on International Trade in Endangered
Species of Wild Fauna and Flora
(CITES). CITES is an international
agreement between governments to
ensure that the international trade of
CITES-listed plant and animal species
does not threaten species’ survival in
the wild. There are currently 175 CITES
Parties (member countries or signatories
to the Convention). Under this treaty,
CITES Parties regulate the import,
export, and reexport of CITES-protected
plants and animal species (also see
Factor D). Trade must be authorized
through a system of permits and
certificates that are provided by the
designated CITES Scientific and
Management Authorities of each CITES
Party (CITES 2010a, unpaginated).

Between the time the African penguin
was listed in CITES in 1975 and 2008,
299 CITES-permitted shipments have
been reported to the United Nations
Environment Programme-World
Conservation Monitoring Center
(UNEP-WCMQ). Of these shipments, 80
(27 percent) were reportedly imported
into the United States and 25 (8 percent)
were shipments permitted for export
from the United States (UNEP-WCMC
2010, unpaginated). With the
information given in the UNEP-WCMC
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database, between 1975 and 1993,
approximately 30 shipments (275
individuals) of live African penguins of
unknown origin were traded. Between
1994 and 2003, approximately 7
shipments (42 individuals) of live, wild
African penguins were traded for the
following purposes: scientific, personal,
biomedical, commercial, zoological
display, and reintroduction or
introduction into the wild. There has
been no trade in live, wild African
penguins reported since 2003. The other
262 shipments involved trade in live
pre-Convention (20 specimens) or
captive-born/captive-bred penguins (952
specimens) and trade in parts and
products (2,738 scientific specimens, 39
bodies, 121 feathers, 16 skeletons, 6
skins, 8 skulls, and 4 personal sport-
hunted trophies).

As a species listed in Appendix II of
CITES, commercial trade is allowed.
However, CITES requires that before an
export can occur, a determination must
be made that the specimens were legally
obtained (in accordance with national
laws) and that the export will not be
detrimental to the survival of the
species in the wild. Based on the low
numbers of live, wild African penguins
in trade since 1994 and that the trade in
parts and products from wild specimens
is primarily scientific samples, we
believe that international trade
controlled via valid CITES permits is
not a threat to the species.

On the basis of this analysis, we find
that overutilization for commercial,
recreational, scientific, or educational
purposes is not a threat to the African
penguin now or in the foreseeable
future.

Factor C. Disease or Predation

African penguins are hosts to a variety
of parasites and diseases (Ellis 1998, pp.
119-120), including avian cholera
(Pasteurella multocida) and avian
malaria (Plasmodium relictum). During
an outbreak of avian cholera in 1991 on
eight islands off western South Africa,
mortality was recorded for small
numbers of African penguin on Dassen
and Dyer islands (Crawford et al. 1992,
p- 237). From 2002 to 2006, there were
annual outbreaks of avian cholera on
Dyer Island; however, a characteristic of
the avian cholera outbreaks was
significant mortality for a single species
(Cape cormorant Phalacrocorax
capensis) with little impact on other
species (Waller and Underhill 2007, p.
109). During the 2004—-2005 outbreak,
which was the largest in extent, only
one African penguin death was recorded
(Waller and Underhill 2007, p. 107).
Therefore, we find that avian cholera
has had a minimal effect on African

penguins. Although avian malaria does
not normally occur in wild populations,
there is a high prevalence of the disease
in birds held in captivity. The absence
of avian malaria in wild penguins can
be explained by factors such as age-
related immunity to malarias, mosquito-
impeding feathers, and escape from
mosquitoes into the water (Graczyk et
al. 1995, p. 704). Those penguins held
in captivity are subject to more intense
exposure to malarial parasites, but also,
most of the birds in captivity are being
rehabilitated from exposure to oil
pollution, which can immobilize
penguins and impair the feather barrier
and make the bird more vulnerable to
mosquito attacks (Graczyk et al. 1995,
pPp- 705-706). Release of infected
rehabilitated birds could pose a hazard
to wild penguins once they are released
(Graczyk et al. 1995, p. 703). However,
we could not find any information on
the large-scale effect of avian malaria on
African penguin populations. The
primary concern is preventing the
transmission of disease from the large
numbers of African penguins
rehabilitated after oiling to wild
populations (Graczyk et al. 1995,

p. 706).

Predation by Cape fur seals of
protected avian species has become an
issue of concern to marine and coastal
managers in the Benguela ecosystem as
these protected seals have rebounded to
become abundant (1.5 to 2 million
animals) (David et al. 2003, pp. 289—
292). Not all seals feed on penguins,
usually just subadult male individuals
(Kemper 2009, pers. comm.; Mecenero
et al. 2005, p. 510; du Toit et al. 2004,
pPp. 45, 50). Although only a few
individuals may be responsible for
predation on African penguins, they can
have a detrimental effect on small
colonies (Mecenero et al. 2005, pp. 509,
511). At Dyer Island, 842 penguins in a
colony of 9,690 individuals (8.7 percent)
were killed in 1995-1996 (Marks et al.
1997, p. 11). At Lambert’s Bay, seals kill
4 percent of adult African penguins
annually (Crawford et al. 2006, p. 124;
Crawford et al. 2001, p. 440). The
practice of removing problem
individuals has been advocated in
South Africa’s Policy on the
Management of Seals, Seabirds, and
Shorebirds, which allows for the culling
of specific seals responsible for the
predation of seabirds of conservation
concern (Kemper 2009, pers. comm.;
Department of Environmental Affairs
and Tourism 2007, p. 6). Some seals
killing penguins have been removed
from South African localities (Crawford
2009, pers. comm.), and confirmed
problem seals are culled at three islands

(Mercury, Ichaboe, and Possession
islands) in Namibia (Kemper 2009, pers.
comm.); however, it should be noted
that 40 percent of the Namibia seal
population has shifted north of its
breeding range away from penguin
breeding locations and main foraging
areas (Kemper 2009, pers. comm.;
Kemper et al. 2007c, p. 339).

Predation on eggs and small chicks of
African penguins by kelp gulls is a
concern brought on through human
disturbance. As described under Factor
A, the historic harvesting of guano
deprived African penguins of their
primary nest-building material, forcing
them to nest on the surface in the open
where birds are more likely to flee from
aerial predators and human disturbance
(see Factor E), leaving their eggs and
chicks more vulnerable to predators
such as kelp gulls (Kemper et al. 2007b,
pp. 101, 104; Griffin 2005, p. 16;
Shannon and Crawford 1999, p. 119).

On the basis of this information, we
find that predation, in particular by
Cape Fur Seals that prey on significant
numbers of African penguins at their
breeding colonies, is a threat to the
African penguin, and we have no reason
to believe the threat will be ameliorated
in the foreseeable future.

Factor D. Inadequacy of Existing
Regulatory Mechanisms

The African penguin is listed on
Appendix II of CITES. CITES, an
international treaty among 175 nations,
including Namibia, South Africa,
Congo, Gabon, Mozambique, and the
United States, entered into force in
1975. In the United States, CITES is
implemented through the U.S.
Endangered Species Act. The Secretary
of the Interior has delegated the
Department’s responsibility for CITES to
the Director of the Service and
established the CITES Scientific and
Management Authorities to implement
the treaty.

CITES provides varying degrees of
protection to more than 32,000 species
of animals and plants that are traded as
whole specimens, parts, or products.
Under this treaty, member countries
work together to ensure that
international trade in animal and plant
species is not detrimental to the survival
of wild populations by regulating the
import, export, and reexport of CITES-
listed animal and plant species (USFWS
2010, unpaginated). Under CITES, a
species is listed at one of three levels of
protection (i.e., regulation of
international trade), which have
different permit requirements (CITES
2010b, unpaginated). Appendix II
includes species requiring regulation of
international trade in order to ensure
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that trade of the species is compatible
with the species’ survival. International
trade in specimens of Appendix-II
species is authorized when the
permitting authority has determined
that the export will not be detrimental
to the survival of the species in the wild
and that the specimens to be exported
were legally acquired (CITES 2010a,
unpaginated). As discussed under
Factor B, we do not consider
international trade to be a threat
impacting the African penguin.
Therefore, protection under this Treaty
is an adequate regulatory mechanism.

This species is also included under
Appendix II of the Convention on
Migratory Species (CMS), of which
South Africa is a Party. Inclusion in
Appendix II encourages multistate and
regional cooperation for conservation
(CMS 20009, p. 6). The African-Eurasian
Waterbird Agreement (AEWA) was
developed under CMS auspices and
became effective on November 1, 1999.
The Agreement covers 119 Range States
in Africa, Europe, parts of Canada,
Central Asia, and the Middle East and
focuses on 255 waterbird species,
including the African penguin (AEWA
2010, p. 10; AEWA 2008, p. 1). Parties
to the Agreement are encouraged to
engage in a wide range of conservation
actions provided in a comprehensive
Action Plan (2009-2012). These actions
address species and habitat
conservation, management of human
activities, research and monitoring,
education and information, and
implementation (AEWA 2010, p. 11).

Under South Africa’s Biodiversity Act
of 2004, the African penguin is
classified as a protected species, defined
as an indigenous species of “high
conservation value or national
importance” that requires national
protection (Republic of South Africa
2004, p. 52; Republic of South Africa
2007, p. 10). Activities that may be
carried out with respect to such species
are restricted and cannot be undertaken
without a permit (Republic of South
Africa 2004, p. 50). Restricted activities
include among other things: Hunting,
capturing, or killing living specimens of
listed species by any means; collecting
specimens of such species (including
the animals themselves, eggs, or
derivatives or products of such species);
importing, exporting, or reexporting;
having such specimens within one’s
physical control; or selling or otherwise
trading in such specimens (Republic of
South Africa 2004, p. 18).

The species is classified as
‘endangered’ in Nature and
Environmental Conservation Ordinance,
No. 19 of the Province of the Cape of
Good Hope (Western Cape Nature

Conservation Laws Amendment Act
2000, p. 88), providing protection from
hunting or requiring a permit for
possession of the species. According to
Ellis et al. (1998, p. 115), this status
applies to the Northern Cape, Western
Cape, and Eastern Cape Provinces as
well.

In Namibia, the African penguin is
listed as a “Specially Protected Bird,”
under the draft Parks and Wildlife
Management Bill 2001, due to the recent
rapid decline (Kemper 2009,
unpaginated; Ministry of Fisheries and
Marine Resources 2009, p. 22; Kemper
et al. 2007c, p. 326); however, we could
not find any information indicating this
bill has been finalized. Under the
Namibian Marine Resources Act of 2000
(Part IV, 18(1)(b) and (c)), except in
terms of an exploratory right or an
exemption, a person may not kill,
disturb, or maim any penguin or harvest
any bird on any island, rock, or guano
platform in Namibian waters, or on the
shore seaward of the high-water mark,
or in the air above such areas. This Act
also addresses discharge of injurious
substances into the marine environment
and killing or disabling of marine
animals (Ministry of Fisheries and
Marine Resources 2009, p. 43).
Additionally, all Namibian breeding
locations for the African penguin fall
within the recently proclaimed
Namibian Island’s Marine Protected
Area (MPA) (Kemper 2009, pers.
comm.). One of the key goals of the
MPA is to provide greater protection to
the breeding and foraging habitat of
endangered seabirds, including the
African penguin. The MPA will provide
high protection status for specific
islands and, among other marine-related
issues, addresses landing on islands,
guano scraping, mining, boat-based eco-
tourism, and risks associated with
shipping-related threats, such as oil
spills (Ministry of Fisheries and Marine
Resources 2009, pp. 51-88).

Kemper et al. (2007c, p. 326) reported
that African penguin colonies in South
Africa are all protected under
authorities ranging from local, to
provincial, to national park status, and
all Namibian breeding colonies are
under some protection, from restricted
access to national park status. While we
have no information that allows us to
evaluate their overall effectiveness,
these national, regional, and local
measures to prohibit activities involving
African penguins without permits
issued by government authorities and to
control or restrict access to African
penguin colonies are appropriate to
protecting African penguins from land-
based threats, such as harvest of
penguins or their eggs, disturbance from

tourism activities, and impacts from
unregulated, scientific research
activities.

The South African Marine Pollution
(Control and Civil Liability) Act (No. 6
of 1981) (SAMPA) provides for the
protection of the marine environment
(the internal waters, territorial waters,
and exclusive economic zone) from
pollution by oil and other harmful
substances, and is focused on
preventing pollution and determining
liability for loss or damage caused by
the discharge of oil from ships, tankers,
and offshore installations. The SAMPA
prohibits the discharge of oil into the
marine environment, sets requirements
for reporting discharge or likely
discharge and damage, and designates
the South African Maritime Safety
Authority the powers of authority to
take steps to prevent pollution in the
case of actual or likely discharge and to
remove pollution should it occur,
including powers of authority to direct
ship masters and owners in such
situations. The SAMPA also contains
liability provisions related to the costs
of any measures taken by the authority
to reduce damage resulting from
discharge (Marine Pollution (Control
and Civil Liability) Act of 1981 2000,
pp. 1-22).

South Africa is a signatory to the 1992
International Convention on Civil
Liability for Oil Pollution Damages and
its Associate Fund Convention
(International Fund for Animal Welfare
(IFAW) 2005, p. 1), and southern South
African waters have been designated as
a Special Area by the International
Maritime Organization, providing
measures to protect wildlife and the
marine environment in an ecologically
important region used intensively by
shipping (International Convention for
the Prevention of Pollution from Ships
(MARPOL) 2006, p. 1). One of the
prohibitions in such areas is on oil
tankers washing their cargo tanks.

Despite these existing regulatory
mechanisms, the African penguin
continues to decline due to the effects
of habitat destruction, predation, and oil
pollution. We find that these regulatory
and conservation measures have been
insufficient to significantly reduce or
remove the threats to the African
penguin and, therefore, that the
inadequacy of existing regulatory
mechanisms is a threat to this species.

Factor E. Other Natural or Manmade
Factors Affecting the Continued
Existence of the Species

Over the period from 1930 to the
present, fisheries harvest by man and
more recently competition from
fisheries, as well as seals, have hindered
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the African penguin’s historical ability
to rebound from oceanographic changes
and prey regime shifts. The reduced
carrying capacity of the Benguela
ecosystem presents a significant threat
to survival of African penguins
(Crawford et al. 2007b, p. 574).

Crawford (1998, pp. 355—364)
described the historical response of
African penguins to regime shifts
between their two primary prey species,
sardines and anchovies, both in terms of
numbers and colony distribution from
the 1950s through the 1990s. There was
a repeated pattern of individual colony
collapse in some areas and, as the new
food source became dominant, new
colony establishment and population
increase in other areas. Crawford (1998,
p. 362) hypothesized that African
penguins have coped successfully with
many previous sardine-anchovy shifts.
Specific mechanisms, such as the
emigration of first-time breeders from
natal colonies to areas of greater forage
abundance may have historically helped
them successfully adapt to changing
prey location and abundance. However,
over the period from the 1930s to the
1990s, competition for food from
increased commercial fish harvest and
from burgeoning fish take by recovering
populations of the Cape fur seal appears
to have overwhelmed the ability of
African penguins to compete; the take of
fish and cephalopods by man and seals
increased by 2 million tons (T) (1.8
million tonnes (t)) per year from the
1930s to the 1980s (Crawford 1998, p.
362). Crawford et al. (2007b, p. 574)
conclude that due to the increased
competition with purse-seine (net)
fisheries and abundant fur seal
populations, the carrying capacity of the
Benguela ecosystem for African
penguins has declined by 80 to 90
percent from the 1920s to the present
day. In the face of increased competition
and reduced prey resources, African
penguin populations are no longer
rebounding successfully from
underlying prey shifts and have
experienced sharply decreased
reproductive success. Kemper (2009,
pers. comm.; Kemper et al. 2007c, p.
339) has noted, however, that the
Namibian Cape fur seal population is
shifting north, away from penguin
breeding and foraging areas.

These negative effects of decreased
prey availability on reproductive
success and on population size have
been documented. Breeding success of
African penguins was measured at
Robben Island from 1989 to 2004
(Crawford et al. 2006, p. 119) in concert
with hydro-acoustic surveys to estimate
the spawner biomass of anchovy and
sardine off South Africa. When the

combined spawner biomass of fish prey
was less than 2 million T (1.8 million
t), pairs of African penguins fledged an
average of only 0.46 chicks annually.
When it was above 2 million T (1.8
million t), annual breeding success had
a mean value of 0.73 chicks per pair
(Crawford et al. 2006, p. 119). The
significant relationships obtained
between breeding success of African
penguins and estimates of the biomass
of their fish prey confirm that
reproduction is influenced by the
abundance of food (Adams et al. 1992,
p- 969; Crawford et al. 1999, p. 143).
The levels of breeding success recorded
in the most recent studies of the African
penguin were found to be inadequate to
sustain the African penguin population
(Crawford et al. 2006, p. 119).

In addition to guano collection, as
described in Factor A, disturbance of
breeding colonies may arise from other
human activities such as tourism (Ellis
et al. 1998, p. 121). Such disturbances
can cause the penguins to panic and
desert their nesting sites. In both South
Africa and Namibia, there is increasing
pressure to open penguin viewing areas
for tourism. Although this type of
tourism is currently occurring, it is in
Boulders, South Africa, where penguins
are used to human presence, and the
tourism is being conducted in a
controlled manner (Kemper 2009, pers.
comm.). Unless other areas identified
for tourism development are carefully
controlled, the disturbance could be
detrimental to breeding success
(Kemper 2009, pers. comm.).
Exploitation and disturbance by humans
is probably the reason for penguins
ceasing to breed at four colonies, one of
which has since been re-colonized
(Crawford et al. 1995b, p. 112). Burrows
can be accidentally destroyed by
humans walking near breeding sites,
leading to penguin mortality. In
addition, human-caused disturbance
during avian cholera outbreaks may
affect African penguins. Although avian
cholera mainly affects Cape cormorants,
human presence to remove carcasses, in
an effort to reduce the spread of the
disease, is considered a high
disturbance activity and has caused
penguins to move from nests exposing
eggs and chicks to predation by kelp
gulls (Waller and Underhill 2007, p.
109).

0Oil and chemical spills can have
direct effects on the African penguin.
Based on previous incidents and despite
national and international measures to
prevent and respond to oil spills
referenced in Factor D, we consider this
to be a significant threat to the species.
African penguins live along the major
global transport route for oil and have

been frequently impacted by both major
and minor oil spills. Since 1948, there
have been 13 major oil spill events in
South Africa, each of which oiled from
500 to 19,000 African penguins. Nine of
these involved tanker collisions or
groundings, three involved oil of
unknown origins, and one involved an
oil supply pipeline bursting in Cape
Town harbor (Underhill 2001, pp. 2-3).
In addition to these major events, which
are described in detail below, there are
a significant number of smaller spill
events, impacting smaller number of
birds. These smaller incidental spills
result in about 1,000 oiled penguins
being brought to SANCCOB, which has
facilities to clean oiled birds, over the
course of each year (Adams 1994, pp.
37-38; Underhill 2001, p. 1). Overall,
from 1968 to the present, SANCCOB
(2007b, p. 2), has handled more than
83,000 oiled sea birds, including many
African penguins.

The most recent oil spill occurred in
April 2009 when oil began leaking from
the hull of a fishing trawler, Meob Bay,
which sank in June 2002.
Approximately 62 mi (100 km) of
coastline, from Possession Island to
Mercury Island (prime breeding
locations), were affected. At least 160
African penguins were rescued and
taken to rehabilitation facilities to be
treated (Bause 2009, unpaginated). The
most serious event occurred on June 23,
2000, when the iron ore carrier Treasure
sank between Robben and Dassen
Islands, where the largest and third-
largest colonies of African penguin
occur (Crawford et al. 2000, pp. 1-4).
Large quantities of oil came ashore at
both islands. South Africa launched a
concerted effort to collect and clean
oiled birds, to move nonoiled birds
away from the region, to collect penguin
chicks for artificial rearing, and to clean
up oiled areas. Nineteen thousand oiled
African penguins were brought for
cleaning to the SANCCOB facility. An
additional 19,500 penguins were
relocated to prevent them from being
oiled. In total, 38,500 birds were
handled in the context of this major oil
spill. The last oil was removed from
Treasure on July 18, 2000. Two months
after the spill, mortality of African
penguins from the spill stood at 2,000
adults and immature birds and 4,350
chicks (Crawford et al. 2000, p. 9). The
Avian Demography Unit (ADU) of the
University of Cape Town has
undertaken long-term monitoring of
penguins released after spill incidents.
Response in the Treasure spill and
success in rehabilitation have shown
that response efforts have improved
dramatically.
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The next most serious spill of the
Apollo Sea, which occurred in June
1994, released about 2,401 T (2,177 t) of
fuel oil near Dassen Island. About
10,000 penguins were contaminated
with only 50 percent of these birds
successfully de-oiled and put back in
the wild. Over the 10 years following
this spill, the ADU followed banded
released birds to monitor their survival
and reproductive histories (Wolfaardt et
al. 2007, p. 68). They found that success
in restoring oiled birds to the point that
they attempt to breed after release has
steadily improved. The breeding success
of restored birds and the growth rates of
their chicks, however, are lower than for
nonoiled birds. Nevertheless, because
adults could be returned successfully to
the breeding population, they
concluded that de-oiling and
reintroduction of adults are effective
conservation interventions (Wolfaardt et
al. 2007, p. 68).

Therefore, we find that immediate
and ongoing competition for food
resources with fisheries and other
species, overall decreases in food
abundance, and ongoing severe direct
and indirect threat of oil pollution are
threats to the African penguin.

African Penguin Finding

The African penguin is presently in a
serious, accelerating decline throughout
its range, with a 60.5 percent decline
over 28 years (three generations). This
verified, accelerating, and immediate
decline across all areas inhabited by
African penguin populations are
directly attributable to ongoing threats
that are severely impacting the species
at this time. Historical threats to
terrestrial habitat, such as destruction of
nesting areas for guano collection and
the threat of direct harvest, have been
overtaken by long-term competition for
prey from human fisheries beginning in
the 1930s. The impact of competition
from fisheries is now exacerbated by the
increased role of abundant Cape fur seal
populations throughout the range in
competing for the prey of the African
penguin (Crawford 1998, p. 362). In
combination, competition with fisheries
and fur seals have reduced the carrying
capacity of the marine environment for
African penguins to 10 to 20 percent of
its 1920s value and by themselves
represent significant immediate threats
to the African penguin throughout all of
its range.

Changes in the different portions of
the range of the African penguin are
adding additional stressors to the
overall declines in the prey of African
penguins. In Namibia, the fisheries
declines in the marine environment are
being exacerbated by long-term declines

in upwelling intensities and increased
sea surface temperatures. These changes
have hampered the recovery of sardine
and anchovy populations in the region
even as fishing pressure on those
species has been relaxed, forcing
penguins to shift to a less nutritious
prey, the pelagic goby. The changes
have also forced a regime shift in the
Benguela ecosystem to other fish
species, which are not the prey of
African penguins. The phenomenon of
sulfide eruption has further hampered
the recovery of the food base.

In the Western Cape, in addition to
the severe fisheries declines and severe
reduction of the carrying capacity of the
marine environment, the primary food
source of African penguins has,
beginning in 1997, shifted consistently
eastward to areas east of the
southernmost tip of South Africa. Over
the past decade, the primary food base
for the most populous African penguin
colonies in South Africa has shifted
outside the accessible foraging range for
those colonies. This shift has led to
declines in penguin recruitment and
significant decreases in adult survival
and represents an additional significant
immediate threat to the West Cape
populations of the African penguin.

On land, the historical effects of
guano removal from penguin breeding
islands continue to be felt in lack of
predator protection and heat stress in
breeding birds. Predation on penguins
by Cape fur seals and kelp gulls has
become a predominant threat factor. In
Namibia, where African penguin
numbers are lowest, with only 3,402
pairs, low-lying islands have
experienced flooding from increased
rainfall and rising sea-levels,
threatening 10 percent of the nests in
the four major breeding colonies, further
stressing a species under severe
immediate threat from factors in the
marine environment.

Finally, the marine and coastal habitat
of the African penguin lies on one of the
world’s busiest sea lanes. Despite
improvements in oil spill response
capability and global recognition of the
importance of protecting these waters
from the impacts of oil, catastrophic and
chronic spills have been and continue to
be the norm. The most recent
catastrophic spill in 2000 in South
Africa resulted in the oiling of 19,000
penguins and the translocation of
19,500 more birds in direct danger from
the spill. With the global population at
a historical low (between 31,000 and
32,000 pairs), future oil spills, which
consistent experience shows may occur
at any time, pose a significant and
immediate threat to the species
throughout all of its range.

Conclusion and Determination for the
African Penguin

We have carefully assessed the best
scientific and commercial information
available regarding the threats faced by
this species. The African penguin is in
serious decline throughout all of its
range, and the decline is currently
accelerating. This decline is due to
threats of a high magnitude—(1) The
immediate impacts of a reduced
carrying capacity for the African
penguin throughout its range due to
food base declines and competition for
food with Cape fur seals (severely
exacerbated by rapid ongoing ecosystem
changes in the marine environment at
the northern end of the penguin’s
distribution and by major shifts of prey
resources to outside of the accessible
foraging range of breeding penguins at
the southern end of distribution); (2) the
continued threats to African penguins
on land throughout their range from
habitat modification and destruction,
facilitating predation; and (3) the
immediate and ongoing threat of oil
spills and oil pollution to the African
penguin. The severity of these threats to
the African penguin within its breeding
and foraging range puts the species in
danger of extinction. Therefore, we find
that the African penguin is in danger of
extinction throughout all of its range.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, requirements for Federal
protection, and prohibitions against
certain practices. Recognition through
listing results in public awareness, and
encourages and results in conservation
actions by Federal governments, private
agencies and groups, and individuals.

Section 7(a) of the Act, as amended,
and as implemented by regulations at 50
CFR part 402, requires Federal agencies
to evaluate their actions within the
United States or on the high seas with
respect to any species that is proposed
or listed as endangered or threatened,
and with respect to its critical habitat,
if any is being designated. However,
given that the African penguin is not
native to the United States, critical
habitat is not being designated for this
species under section 4 of the Act.

Section 8(a) of the Act authorizes
limited financial assistance for the
development and management of
programs that the Secretary of the
Interior determines to be necessary or
useful for the conservation of
endangered and threatened species in
foreign countries. Sections 8(b) and 8(c)
of the Act authorize the Secretary to
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encourage conservation programs for
foreign endangered species and to
provide assistance for such programs in
the form of personnel and the training
of personnel.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all endangered and threatened
wildlife. As such, these prohibitions
would be applicable to the African
penguin. These prohibitions, under 50
CFR 17.21, make it illegal for any person
subject to the jurisdiction of the United
States to “take” (take includes harass,
harm, pursue, hunt, shoot, wound, kill,
trap, capture, collect, or to attempt any
of these) within the United States or
upon the high seas, import or export,
deliver, receive, carry, transport, or ship
in interstate or foreign commerce in the
course of a commercial activity, or to
sell or offer for sale in interstate or
foreign commerce, any endangered
wildlife species. It also is illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that has been
taken in violation of the Act. Certain
exceptions apply to agents of the
Service and State conservation agencies.

We may issue permits to carry out
otherwise prohibited activities

endangered species, and at 17.32 for
threatened species. With regard to
endangered wildlife, a permit must be
issued for the following purposes: for
scientific purposes, to enhance the
propagation or survival of the species,
and for incidental take in connection
with otherwise lawful activities.

Required Determinations

National Environmental Policy Act
(NEPA)

We have determined that
environmental assessments and
environmental impact statements, as
defined under the authority of the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.), need not
be prepared in connection with
regulations adopted under section 4(a)
of the Act. We published a notice
outlining our reasons for this
determination in the Federal Register
on October 25, 1983 (48 FR 49244).

References Cited

A complete list of all references cited
in this final rule is available on the
Internet at http://www.regulations.gov
or upon request from the Endangered

Author

The primary author of this final rule
is staff of the Branch of Foreign Species,
Endangered Species Program, U.S. Fish
and Wildlife Service, 4401 N. Fairfax
Drive, Arlington, Virginia 22203.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

m Accordingly, we amend part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations, as set forth
below:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 16 U.S.C.

1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

m 2. Amend § 17.11(h) by adding a new
entry for “Penguin, African,” in
alphabetical order under BIRDS to the
List of Endangered and Threatened
Wildlife to read as follows:

involving endangered and threatened Species Program, U.S. Fish and Wildlife §17.11 Endangered and threatened

wildlife species under certain Service (see the FOR FURTHER wildlife.

circumstances. Regulations governing INFORMATION CONTACT section). * * * * *

permits are codified at 50 CFR 17.22 for (h)* * *

Species Vertebrate popu- o ;
Historic range lation where endan- Status When listed E;lgi(t::ll Srriﬁg'sal
Common name Scientific name gered or threatened
BIRDS
Penguin, African .... Spheniscus Atlantic Ocean— Entire ..o E 775 NA NA
demersus. South Africa, Na-

mibia.

* * * * *

Dated: September 9, 2010.
Paul R. Schmidt,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. 2010-24338 Filed 9-27-10; 8:45 am]
BILLING CODE 4310-55-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY

10 CFR Part 431
[Docket No. EERE-2010-BT-STD-0027]
RIN 1904-AC28

Energy Efficiency Program for Certain
Commercial and Industrial Equipment:
Public Meeting and Availability of the
Framework Document for Commercial
and Industrial Electric Motors

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of public meeting and
availability of the framework document.

SUMMARY: The U.S. Department of
Energy (DOE) is initiating the
rulemaking to amend the energy
conservation standards for certain
commercial and industrial electric
motors under section 342(b) of the
Energy Policy and Conservation Act
(EPCA). DOE will hold an informal
public meeting to discuss and receive
comments on its planned analytical
approach and the issues it will address
during this rulemaking. DOE welcomes
written comments from the public on
any subject within the scope of this
rulemaking. To inform interested parties
and to facilitate this process, DOE has
prepared a framework document that
details the analytical approach that DOE
will use and identifies several issues on
which DOE is particularly interested in
receiving comment. A copy of the
framework document is available at:
http://www1.eere.energy.gov/buildings/
appliance_standards/commercial/
electric_motors.html. For information
on obtaining a copy of the framework
document, see the supplementary
information section.

DATES: DOE will hold a public meeting
on Monday, October 18th, 2010, from

9 a.m. to 4 p.m. in Washington, DC.
DOE must receive requests to speak at
the public meeting before 4 p.m.,
Monday, October 4th, 2010. DOE must
receive a signed original and an
electronic copy of the statement to be

given at the public meeting before 4
p.m., Monday, October 11th, 2010. DOE
will accept written comments, data, and
information regarding the framework
document before and after the public
meeting, but no later than October 28,
2010.

ADDRESSES: The public meeting will be
held at the U.S. Department of Energy,
Forrestal Building, Room 8E089, 1000
Independence Avenue, SW.,
Washington, DC 20585—0121. Please
note that foreign nationals planning to
participate in the public meeting are
subject to advance security screening
procedures. If a foreign national wishes
to participate in the public meeting,
please inform DOE as soon as possible
by contacting Ms. Brenda Edwards at
(202) 586—2945 so that the necessary
procedures can be completed.
Additionally, DOE plans to conduct the
public meeting via webinar. The
registration information and participant
instructions will be available on the
product Web page.

Interested parties may submit
comments, identified by docket number
EERE-2010-BT-STD-0027 and/or
Regulation Identifier Number (RIN)
1904-AC28, by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: ElecMotors-2010-STD-
0027@ee.doe.gov. Include docket
number EERE-2010-BT-STD-0027
and/or RIN 1904—AC28 in the subject
line of the message.

o Mail: Ms. Brenda Edwards, U.S.
Department of Energy, Building
Technologies Program, Mailstop EE-2],
Framework Document for Electric
Motors, Docket No. EERE-2010-BT-
STD-0027 and/or RIN 1904-AC28, 1000
Independence Avenue, SW.,
Washington, DC 20585—0121. Please
submit one signed paper original. Due to
the potential delays in DOE’s receipt
and processing of mail sent through the
U.S. Postal Service, DOE encourages
respondents to submit comments
electronically to ensure timely receipt.

o Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, Suite
600, 950 L’Enfant Plaza, SW.,
Washington, DC 20024. Please submit
one signed paper original.

Docket: For access to the docket to
read background documents, a copy of

the transcript of the public meeting, or
comments received, go to the U.S.
Department of Energy, Resource Room
of the Building Technologies Program,
Sixth Floor, 950 L’Enfant Plaza, SW.,
Washington, DC 20024, (202) 586—2945,
between 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
Please call Ms. Brenda Edwards first at
the above telephone number for
additional information regarding
visiting the Resource Room.

FOR FURTHER INFORMATION CONTACT: Mr.
James Raba, U.S. Department of Energy,
Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
8654, e-mail: Jim.Raba@ee.doe.gov.

Ms. Ami Grace-Tardy, U.S.
Department of Energy, Office of General
Counsel, GC-71, 1000 Independence
Avenue, SW., Washington, DC 20585—
0121, (202) 586-5709, e-mail:
Ami.Grace-Tardy@hgq.doe.gov.

For information on how to submit or
review public comments and on how to
participate in the public meeting,
contact Ms. Brenda Edwards, U.S.
Department of Energy, Office of Energy
Efficiency and Renewable Energy,
Building Technologies Program, EE-2],
1000 Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
2945, e-mail:
Brenda.Edwards@ee.doe.gov.

SUPPLEMENTARY INFORMATION: Part A of
the Energy Policy and Conservation Act
of (EPCA) established the “Energy
Conservation Program for Consumer
Products Other Than Automobiles,” a
program covering most major household
appliances. (42 U.S.C. 6291-6309)

Over time, amendments to EPCA have
given DOE expanded authority to
regulate the energy efficiency of certain
commercial and industrial equipment,
including the electric motors that are
the focus of this notice. Amendments to
EPCA in the Energy Policy Act of 1992
(EPACT 1992) (Pub. L. 102-486)
prescribed energy conservation
standards for certain electric motors.
(42 U.S.C. 6313(b)(1))

In addition, section 313 of the Energy
Independence and Security Act of 2007
(EISA 2007) (Pub. L. 110-140) amends
EPCA by updating the standards
established by EPACT 1992. The
amendments redefine the term “electric
motor” and add energy conservation
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standards for the following categories of
electric motors: U-Frame, Design C,
close-coupled pump, footless, vertical
solid shaft normal thrust, 8-pole (900
rpm), and polyphase motors with a
voltage of not more than 600 volts (other
than 230 or 460 volts). (42 U.S.C.
6311(13))

EPCA also directs DOE to publish a
final rule determining whether to
amend existing electric motors
standards within 24 months of the
effective date of the previous final
electric motors rule. (42 U.S.C.
6313(b)(4)(B)) The most recent electric
motors standards set out in EISA 2007
and codified in the Code of Federal
Regulations (CFR) on March 23, 2009,
go into effect on December 19, 2010,
under section 313(b)(2) of EISA 2007.
Therefore, DOE must publish a final
rule determining whether to amend the
electric motors standards by December
19, 2012. (42 U.S.C. 6313(b)(4)(B)) Any
amended standards established
pursuant to this rulemaking would
apply to products manufactured five
years or more after the effective date of
the previous electric motors standard.
(42 U.S.C. 6313(b)(4)(B)(i)) Any
amended standards that result from this
rulemaking process, therefore, would
have a compliance date of December 19,
2015. (42 U.S.C. 6313(b)(4)(B)) DOE is,
therefore, beginning a rulemaking
process to consider further amending
these standards with a framework
document for electric motors describing
the procedural and analytical
approaches DOE anticipates using in its
evaluation.

The focus of the public meeting noted
above will be to discuss the analyses
presented and issues identified in the
framework document. At the public
meeting, DOE will make a number of
presentations, invite discussion on the
rulemaking process as it applies to
electric motors, and solicit comments,
data, and information from participants
and other interested parties. DOE
encourages those who wish to
participate in the public meeting to
obtain the framework document and to
be prepared to discuss its contents. A
copy of the draft framework document
is available at: http://
www1.eere.energy.gov/buildings/
appliance standards/commercial/
electric_motors.html.

Public meeting participants need not
limit their comments to the issues
identified in the framework document.
DOE is also interested in comments on
other relevant issues that participants
believe would affect energy
conservation standards for this
equipment, applicable test procedures,
or the preliminary determination on the

scope of coverage. DOE invites all
interested parties, whether or not they
participate in the public meeting, to
submit comments and information on
matters addressed in the framework
document and on other matters relevant
to DOE’s consideration of amended
standards for electric motors in writing
by October 28, 2010.

The public meeting will be conducted
in an informal, facilitated, conference
style. There shall be no discussion of
proprietary information, costs or prices,
market shares, or other commercial
matters regulated by U.S. antitrust laws.
A court reporter will record the
proceedings of the public meeting, after
which a transcript will be available on
the DOE Web site at: http://
www1.eere.energy.gov/buildings/
appliance standards/commercial/
electric_motors.html and for purchase
from the court reporter.

After the public meeting and the close
of the comment period on the
framework document, DOE will begin
conducting the analyses discussed in
the framework document and reviewing
the public comments received.

DOE considers public participation to
be a very important part of the process
for setting energy conservation
standards. DOE actively encourages the
participation and interaction of the
public during the comment period in
each stage of the rulemaking process.
Beginning with the framework
document, and during each subsequent
public meeting and comment period,
interactions with and between members
of the public provide a balanced
discussion of the issues to assist DOE in
the standards rulemaking process.
Accordingly, anyone who wishes to
participate in the public meeting,
receive meeting materials, or be added
to the DOE mailing list to receive future
notices and information about this
rulemaking should contact Ms. Brenda
Edwards at (202) 586—2945, or via
e-mail at Brenda.Edwards@ee.doe.gov.

Issued in Washington, DC, on September
16, 2010.

Cathy Zoi,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

[FR Doc. 2010-24288 Filed 9-27-10; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2010-0948; Directorate
Identifier 2010-CE-041-AD]

RIN 2120-AA64

Airworthiness Directives; SOCATA
Model TBM 700 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above that would
supersede an existing AD. This
proposed AD results from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as:

Following the rupture of an alternator and
vapour cycle cooling system pulley drive
assembly, the AD 2008—-0067-E was
published to require the replacement of the
pulley drive assembly by a new one of an
improved design.

Later on, cases of rupture of the alternator
and vapour cycle cooling system compressor
drive shaft and of cracks on the standby-
alternator and compressor support were
reportedly found.

Such failures could lead to the loss of the
alternator and of the vapour cycle cooling
systems, and could also cause mechanical
damage inside the power plant compartment.

To address this condition, the AD 2008—
0129-E superseded AD 2008-0067-E and
mandates the removal, as a temporary
measure, of the compressor drive belt and of
the torque limiter, the conditional
replacement of the pulley drive shear shaft,
and repetitive inspections for cracks of the
pulley drive assembly and of the alternator/
compressor support.

The proposed AD would require actions
that are intended to address the unsafe
condition described in the MCAL
DATES: We must receive comments on
this proposed AD by November 12,
2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.
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e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Albert Mercado, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4119; fax: (816) 329—4090.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-0948; Directorate Identifier
2010-CE—-041-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On September 8, 2008, we issued AD
2008-19-06, Amendment 39-15673 (73
FR 54067; September 18, 2008). That
AD required actions intended to address
an unsafe condition on the products
listed above.

Since we issued AD 2008-19-06, a
terminating action has been developed
through installation of newly designed
alternator/compressor support and
pulley drive assemblies.

The European Aviation Safety Agency
(EASA), which is the Technical Agent

for the Member States of the European
Community, has issued EASA AD No.:
2010-0130, dated June 29, 2010, to
correct an unsafe condition for the
specified products. The MCALI states:

Following the rupture of an alternator and
vapour cycle cooling system pulley drive
assembly, the AD 2008-0067-E was
published to require the replacement of the
pulley drive assembly by a new one of an
improved design.

Later on, cases of rupture of the alternator
and vapour cycle cooling system compressor
drive shaft and of cracks on the standby-
alternator and compressor support were
reportedly found.

Such failures could lead to the loss of the
alternator and of the vapour cycle cooling
systems, and could also cause mechanical
damage inside the power plant compartment.

To address this condition, the AD 2008—
0129-E superseded AD 2008-0067-E and
mandates the removal, as a temporary
measure, of the compressor drive belt and of
the torque limiter, the conditional
replacement of the pulley drive shear shaft,
and repetitive inspections for cracks of the
pulley drive assembly and of the alternator/
compressor support.

Revision 1 of the AD 2008-0129-E
introduced an alternative temporary solution
with the aim to restore the capability to make
use of the air conditioning system. This
solution consists in replacing the original
pulley drive assembly by a time-limited
assembly of a new design, corresponding to
the SOCATA modification MOD 70-0240-21.

A definitive solution has been released to
production aeroplanes by implementation of
SOCATA modification MOD 70-0243-21 or
Service Bulleting (SB) 70-176-21 for in-
service aeroplanes.

This AD which supersedes EASA AD
2008—-0129R1-E retaining its requirements,
limits the AD applicability and requires
accomplishment of the terminating action.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

SOCATA has issued SB 70-176,
Amendment 1, dated February 2010.
The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCALI

FAA'’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This Proposed AD
and the MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a Note within the
proposed AD.

Costs of Compliance

We estimate that this proposed AD
will affect 66 products of U.S. registry.
We also estimate that it would take
about 8 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $0 per product.
Where the service information lists
required parts costs that are covered
under warranty, we have assumed that
there will be no charge for these costs.
As we do not control warranty coverage
for affected parties, some parties may
incur costs higher than estimated here.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
operators to be $44,880, or $680 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
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under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:g

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Amendment 39-15673 (73 FR
54067; September 18, 2008), and adding
the following new AD:

SOCATA: Docket No. FAA—2010-0948;
Directorate Identifier 2010-CE-041—-AD.

Comments Due Date

(a) We must receive comments by
November 12, 2010.
Affected ADs

(b) This AD supersedes AD 2008—19-06,
Amendment 39-15673.
Applicability

(c) This AD applies to SOCATA TBM 700
airplanes, serial numbers (S/Ns) 434 through
509, 511 through 516, 519, 520, and 522
through 525, certificated in any category.
Subject

(d) Air Transport Association of America
(ATA) Code 21: Air Conditioning.
Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Following the rupture of an alternator and
vapour cycle cooling system pulley drive
assembly, the AD 2008-0067-E was
published to require the replacement of the
pulley drive assembly by a new one of an
improved design.

Later on, cases of rupture of the alternator
and vapour cycle cooling system compressor
drive shaft and of cracks on the standby-
alternator and compressor support were
reportedly found.

Such failures could lead to the loss of the
alternator and of the vapour cycle cooling
systems, and could also cause mechanical
damage inside the power plant compartment.

To address this condition, the AD 2008—
0129-E superseded AD 2008-0067-E and
mandates the removal, as a temporary
measure, of the compressor drive belt and of
the torque limiter, the conditional
replacement of the pulley drive shear shaft,
and repetitive inspections for cracks of the
pulley drive assembly and of the alternator/
compressor support.

Revision 1 of the AD 2008-0129-E
introduced an alternative temporary solution
with the aim to restore the capability to make
use of the air conditioning system. This
solution consists in replacing the original
pulley drive assembly by a time-limited
assembly of a new design, corresponding to
the SOCATA modification MOD 70-0240-21.

A definitive solution has been released to
production aeroplanes by implementation of
SOCATA modification MOD 70-0243-21 or
Service Bulleting (SB) 70-176-21 for in-
service aeroplanes.

This AD which supersedes EASA AD
2008—0129R1-E retaining its requirements,
limits the AD applicability and requires
accomplishment of the terminating action.

Actions and Compliance

(f) For airplanes S/Ns 434 through 459
only, unless already done, before further
flight as of September 18, 2008 (the effective
date of AD 2008-19-06), do the following
actions following EADS SOCATA Mandatory
TBM Aircraft Alert Service Bulletin SB 70—
161, amendment 2, dated July 2008:

(1) Remove the pulley drive assembly, the
torque limiter, the compressor drive belt, and
the alternator/compressor support.

(2) Inspect for cracks on the pulley drive
surfaces and the alternator/compressor
support welds.

(i) If any crack is detected, before further
flight, replace the pulley drive assembly
following the accomplishment instructions in
SOCATA Mandatory TBM Aircraft Service
Bulletin SB 70-176, amendment 1, dated
February 2010.

(ii) Replacement of the assembly
incorporates replacement of the pulley drive
sheer shaft required by paragraph (f)(3) of
this AD for airplanes with 30 hours time-in-
service (TIS) or more with the torque limiter
installed on the pulley drive shear shaft.

(3) Replace any pulley drive shear shaft
that has accumulated 30 hours TIS or more
with the torque limiter installed. This action
is not required if you replaced the whole
assembly per paragraph (f)(2)(i) of this AD.

(4) Re-install the pulley drive assembly and
the alternator/compressor support, without
re-installing the compressor drive belt or the
torque limiter.

(5) Insert EADS SOCATA SB 70-161,
amendment 2, dated June 2008, in the
limitations section of the pilot’s operating
handbook and install on the instrument
panel and in the pilot’s primary field of
vision a placard with the following text:

“AIR COND” INOPERATIVE

RECOMMENDED “AIR COND” SWITCH
POSITION: “MANUAL”

and insert EADS SOCATA SB 70-161-21,
amendment 2, dated June 2008, in the
limitations section of the pilot’s operating
handbook.

(g) For all S/N airplanes;

(1) Within 100 hours TIS after September
18, 2008 (the effective date of AD 2008—19—
06), and repetitively thereafter at intervals
not to exceed 100 hours TIS, inspect for
cracks on the pulley drive surfaces and the
alternator/compressor support welds,
following EADS SOCATA Mandatory TBM
Aircraft Alert Service Bulletin SB 70-161,
amendment 2, dated July 2008.

(i) For airplanes S/Ns 434 through 459, the
inspection required in paragraph (f)(2) of this
AD is considered the initial inspection
required in paragraph (g)(1) of this AD.

(ii) For accomplishment of the repetitive
inspections required by paragraph (g)(1) of
this AD, paragraph C.2 of the
accomplishment instructions of EADS
SOCATA Mandatory TBM Aircraft Alert
Service Bulletin SB 70-161, amendment 2,
dated July 2008, does not apply since the
torque limiter has already been removed.

(2) If cracks are found during any of the
inspections required in paragraph (g)(1) of
this AD, before further flight, replace the
assembly following SOCATA Mandatory
TBM Aircraft Service Bulletin SB 70-176,
amendment 1, dated February 2010.

(h) At the next annual inspection or within
5 months after the effective date of this AD,
whichever occurs first, replace the alternator/
compressor support and pulley drive
assemblies with P/N T700G215500700100
(alternator/compressor support) and P/N
T700G215513500000 (Pulley drive
assembly), following the accomplishment
instructions of SOCATA SB 70-176,
amendment 1, dated February 2010.

(1) After the effective date of this AD, do
not install alternator/compressor support
P/N T700G215500700000 and a pulley drive
assembly P/N T700G215510000000.

(2) Accomplishment of corrective actions
as required by paragraph (f)(2)(i), paragraph
(g)(2), or paragraph (h) of this AD terminates
the actions required in paragraphs (f) and (g)
of this AD.

Note 2: SOCATA SB 70-161-21
amendment 4, dated October 2009, has been
published by SOCATA in order to close the
range of airplane S/Ns concerned by
temporary actions.

FAA AD Differences

Note 3: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(i) The following provisions also apply to
this AD:
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(1) Alternative Methods of Compliance
(AMOCGs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Albert Mercado, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4119; fax: (816) 329—
4090. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any
requirement in this AD to obtain corrective
actions from a manufacturer or other source,
use these actions if they are FAA-approved.
Corrective actions are considered FAA-
approved if they are approved by the State
of Design Authority (or their delegated
agent). You are required to assure the product
is airworthy before it is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Special Flight Permit

(j) We are allowing permission to ferry an
airplane to a maintenance location to
accomplish actions required by paragraph (1)
of this AD provided that the air conditioning
is switched off during the entire flight
duration.

Related Information

(k) Refer to MCAI EASA AD No.: 2010—-
0130, dated June 29, 2010; and SOCATA
Service Bulletin SB 70-176, amendment 1,
dated February 2010, for related information.

Issued in Kansas Gity, Missouri, on
September 22, 2010.
Patrick R. Mullen,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-24248 Filed 9-27-10; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 187

[Docket No. FAA—-2010-0326; Notice No. 10—
12]

RIN 2120-AJ68

Update of Overflight Fees

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This NPRM proposes to adjust
existing Overflight Fees by using current

FAA cost accounting data and air traffic
activity data. This action is necessary
because operational costs for providing
air traffic control and related services
for Overflights have increased steadily
since the fees were established in 2001.
The adjustment of Overflight Fees
would result in an increased level of
cost recovery for the services being
provided.

DATES: Send your comments on or
before December 27, 2010.

ADDRESSES: You may send comments
identified by Docket Number FAA—
2010-0326 using any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—-30; U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue, SE., Washington, DC, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—-493-2251.

For more information on the rulemaking
process, see the SUPPLEMENTARY
INFORMATION section of this document.

Privacy: We will post all comments
we receive, without change, to http://
www.regulations.gov, including any
personal information you provide.
Using the search function of our docket
web site, anyone can find and read the
electronic form of all comments
received into any of our dockets,
including the name of the individual
sending the comment (or signing the
comment for an association, business,
labor union, etc.). You may review
DOT’s complete Privacy Act Statement
in the Federal Register published on
April 11, 2000 (65 FR 19477-78) or you
may visit http://DocketsInfo.dot.gov.

Docket: To read background
documents or comments received, go to
http://www.regulations.gov at any time
and follow the online instructions for
accessing the docket, or, go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue, SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
proposed rule contact David Lawhead,

Office of Financial Controls, Financial
Analysis Division (AFC 300), Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-9759 facsimile (202) 267-5271,
e-mail to Dave.Lawhead@FAA.gov. For
legal questions concerning this
proposed rule contact Michael Chase,
AGC-240, Office of Chief Counsel,
Regulations Division, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-3110; e-mail to
michael.chase@faa.gov.

SUPPLEMENTARY INFORMATION: Later in
this preamble under the Additional
Information section, we discuss how
you can comment on this proposal and
how we will handle your comments.
Included in this discussion is related
information about the docket, privacy,
and the handling of proprietary or
confidential business information. We
also discuss how you can get a copy of
related rulemaking documents.

Authority for This Rulemaking

The FAA’s authority to establish these
fees is found in Title 49 of the United
States Code. This rulemaking is
promulgated under the authority
described in Chapter 453, Section 45301
et seq. Under that Chapter, the FAA is
charged with prescribing regulations for
the collection of fees for air traffic
control and related services provided to
aircraft, other than military and civilian
aircraft of the United States government
or a foreign government, that transit
U.S.-controlled airspace, but neither
take off from nor land in the United
States (“Overflights”). This proposed
regulation is within the scope of that
authority.

I. Background

The FAA’s Overflight Fees were
initially authorized in the Federal
Aviation Reauthorization Act of 1996
(Pub. L. 104-264, enacted October 9,
1996). Overflight Fees are charges for
aircraft flights that transit U.S.-
controlled airspace, but neither land in
nor depart from the United States.
Following enactment of the initial fee
authority, and as mandated by that
authority, the FAA issued an Interim
Final Rule (IFR), “Fees for Air Traffic
Services for Gertain Flights through U.S.
Controlled Airspace” (62 FR 13496), on
March 20, 1997. Under the terms of the
IFR, the FAA sought public comment on
the IFR while concurrently beginning to
assess Overflight Fees 60 days after its
publication, on May 19, 1997.

On July 17, 1997, petitions for judicial
review of the IFR were filed in the U.S.
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Court of Appeals for the District of
Columbia (the Court) by the Air
Transport Association of Canada
(ATAC) and seven foreign air carriers.
Those petitions were consolidated into
a single case (Asiana Airlines v. FAA,
134 F.3d 393 (D.C. Cir. 1998)). The
litigation proceeded throughout the
remainder of 1997 while the FAA
continued to collect fees pursuant to the
statute.

On January 30, 1998, the Court issued
a decision, upholding the FAA on three
process and procedure issues, but
vacating the Rule because the Court
found that the methodology the FAA
used to allocate costs did not conform
to the statute. The FAA immediately
suspended billing operations, and
eventually refunded nearly $40 million
in fees that had then been collected.

Although the 1997 IFR (62 FR 13496)
had been set aside by the Court, the
statutory requirement that the FAA
establish Overflight Fees through an IFR
remained in effect. One of the principal
criticisms the FAA had received from
the public commenters on its 1997 IFR
concerned the quality of the cost
information upon which the Overflight
Fees were based. The FAA had already
begun developing a new Cost
Accounting System (CAS) in 1996. Early
data from the new CAS was becoming
available in 1998. Thus, when the FAA
decided, following the initial litigation,
to issue a new IFR, a key element of that
decision was that the fees would be
derived from cost data from the new
CAS.

A new IFR was published in the
Federal Register on June 6, 2000 (65 FR
36002), with fees scheduled to go into
effect on August 1, 2000. This new IFR
was challenged in court by the ATAC
and a slightly different group of seven
foreign air carriers. The FAA began
assessing and collecting the new
Overflight Fees as scheduled on August
1, 2000, while public comments were
still being received by the FAA on its
second IFR. The litigation proceeded
concurrently, with oral arguments held
on May 14, 2001.

On July 13, 2001, the Court again
vacated the FAA’s IFR, this time
because the Court believed the FAA had
failed to explain a key assumption in its
costing methodology. (Air Transport
Association of Canada v. FAA; 00-1344,
July 13, 2001). Under the Court’s order,
there were 45 days before the IFR was
to be vacated. As noted above, the FAA
had solicited public comment on the
IFR at the time it was published. The
FAA had received many comments on
the several issues raised in the
litigation. At the time the Court’s
decision was issued, the FAA was

nearing completion of a Final Rule that
would address these issues in the
disposition of public comments section
of its preamble.

The FAA therefore proceeded on two
fronts. It successfully petitioned the
Court not to vacate the IFR while it
proceeded concurrently with issuance
of the Final Rule (“Fees for FAA
Services for Certain Flights,” 66 FR
43680) on August 20, 2001, with revised
fees effective immediately. In addition
to addressing the public comments
received on the IFR, the Final Rule
reduced fees by about 15 percent due to
adjustments in the original cost data. A
new challenge to the revised fees was
brought after the issuance of the Final
Rule by ATAC and the same group of air
carriers. The two cases, one challenging
the IFR (65 FR 36002) issued in 2000
and the other challenging the Final Rule
(66 FR 43680) issued in 2001, were
combined by the Court into a single
case.

While the litigation was still pending,
on November 19, 2001, Congress
enacted the Aviation and Transportation
Security Act (ATSA), which included a
provision that amended the Overflight
Fee authorization (1) To require that the
fees be “reasonably” (rather than
“directly”) related to costs, (2) to clarify
that the Administrator has sole
authority to determine the costs upon
which the fees are based, and (3) to state
explicitly that such cost determinations
by the Administrator are not subject to
judicial review. Meanwhile, the
litigation proceeded into 2003, with the
FAA continuing to collect the fees as
required by statute.

On April 8, 2003, the Court issued a
decision setting aside the Final Rule and
remanding it back to the FAA, finding
that the agency had not adequately
explained its handling of controller
labor costs in deriving the fees. Air
Transport Association of Canada v.
FAA, 323 F.3d 1093 (D.C. Cir. 2003).
The Court also found that the Overflight
Fees amendments in the ATSA statute
were inapplicable because of a generic
“savings” provision in the ATSA
legislation that stated that nothing
enacted in ATSA was applicable to any
litigation ongoing prior to the date of
enactment of ATSA. Fee collections
were immediately suspended.

On December 12, 2003, Congress
enacted VISION 100—CENTURY OF
AVIATION REAUTHORIZATION ACT,
(Vision 100). Section 229 of that Act
explicitly “adopted, legalized, and
confirmed” both the IFR published in
2000 and the Final Rule published in
2001. In addition, the FAA was directed
to hold a consultation meeting with
users (those who pay the Overflight Fees

to the FAA) and to submit a report to
Congress addressing the issues that had
been in dispute in the litigation before
resuming the billing and collection of
the Overflight Fees.

Because there were ambiguous and
potentially conflicting provisions in
Vision 100 concerning Overflight Fees,
the Administrator issued an Order on
July 21, 2004, that set forth her
interpretation of the language of the
statute and, based on that interpretation,
made determinations as to the ultimate
disposition of Overflight Fees collected
by the FAA under both the 2000 IFR
and the 2001 Final Rule. The FAA
retained a portion of the funds collected
under the Final Rule, while either
refunding or providing credits to the
airlines for all of the fees collected
under the IFR and a portion of the fees
collected under the Final Rule. A copy
of that Order, “Order Directing the
Disposition of Certain Fees Collected by
the Federal Aviation Administration
Pursuant to 49 U.S.C. Section 45301,”
has been placed in the docket.

The FAA met with users in September
2004 and submitted a report to Congress
at the same time, as mandated by the
Vision 100 statute. This cleared the way
for the FAA to resume the billing and
collection of Overflight Fees. In most
cases, amounts previously collected by
the FAA under the IFR and under the
Final Rule up until the date of the
ATSA enactment were provided as
credits to frequent payers. These
amounts were, in most cases, roughly
offset by amounts owed by the carriers
and other users for the one-year period
from March 2003 through February
2004. The carriers had not been billed
for this period while the litigation was
ongoing, but were ultimately
determined by the Administrator to be
liable for those fees.

Since that time, the FAA has followed
the normal process of issuing monthly
bills for the services provided to
Overflights. The fees currently being
charged were derived from cost and
activity data for FY 1999. This NPRM
proposes to update the existing fees by
using cost and activity data for FY 2008
to derive the fees. The cost methodology
applied in this NPRM is applied in the
same manner as in 2001, except that
overhead has been included in the cost
base for the fees this time as a direct
result of the ATSA amendment that
changed the previous statutory
requirement that fees be “directly”
related to costs to a less stringent
requirement that the fees be
“reasonably” related to costs.

The FAA’s CAS has been evolving
and improving over time. The CAS has
always relied on the best available data,
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and as new systems and techniques
have evolved, the quality and accuracy
of the data has improved. There are
areas, such as the reporting of labor
costs, where costs were allocated or
assigned in the past based on estimates,
but today are determined by actual data.
This is not a difference in how the data
is gathered, but rather an improvement
in the quality and accuracy of the basic
data. A detailed explanation of how the
CAS data was assembled can be found
in the “Costing Methodology Report, FY
2008,” which has been placed in the
docket for this rulemaking.

Overflight Fees Aviation Rulemaking
Comumittees (ARC)

In 2004, the FAA established an
Overflight Fees ARC. That Committee
held two meetings in early 2005, but
never issued a report or made a
recommendation to the FAA before its
Charter expired. Subsequently, on
December 17, 2008, the FAA issued a
new Charter for an Overflight Fees ARC
to advise and make recommendations to

the FAA on the updating of its
Overflight Fees. The Overflight Fees
ARC met several times in 2009 and
issued its report and recommendations
to the FAA on August 26, 2009. A copy
of this report has been placed in the
docket. The report contains three
principal recommendations:

1. That the FAA pursue the updating
of its Overflight Fees through the
normal notice and comment type of
rulemaking, rather than through the
interim final rule process previously
mandated by Congress;

2. That, in updating the fees, the FAA
abide by the policies of the International
Civil Aviation Organization (ICAO),
whereby the principle of gradualism is
applied so that any substantial fee
increase (as in this case where a 9-year
update is involved) is spread over
several years; and

3. That, in this instance, the specific
increases be accomplished over 4
increments, on October 1st of each year
from 2011 through 2014, with annual
increases of 14% for Enroute and 8% for
Oceanic.

The FAA believes that the ARC
recommendations are a reasonable
approach to move forward on a
consensus basis to update its Overflight
Fees. This NPRM proposes to
implement the recommendations of the
ARC. It should be noted that the annual
increases recommended by the ARC
(14% for the Enroute fee and 8% for the
Oceanic fee) were derived from
information presented to the ARC by the
FAA. The FAA had shown the ARC
that, in order for the FAA to approach
the cost recovery called for by Federal
policy guidance on user fees, based on
actual cost and activity data for FY
2008, fee increases of approximately
69% and 36%, respectively, for Enroute
and Oceanic, would be necessary.
Spreading this increase over 4 years
produces the recommended levels of
14% per year, compounded, for Enroute
and 8% per year, compounded, for
Oceanic.

The actual dollar amounts of each fee
as of each of the four October 1st fee
revision dates would be as follows:

Enroute Oceanic

) . (per 100 (per 100

Time period nautical nautical

miles) miles)

(63 o] o 1T gl I I K SRS $38.44 $17.22
October 1, 2012 43.82 18.60
October 1, 2013 49.95 20.09
October 1, 2014 56.86 21.63

II. Discussion of the Proposal

The proposed rule would update the
FAA'’s existing Overflight Fees, which
are presently based on Fiscal Year (FY)
1999 cost and activity data. The fees
have not been updated since they were
initially established on August 20, 2001.

The current fees are derived
arithmetically from final FAA CAS data
for FY 1999 and from the Enhanced
Traffic Management System (ETMS)
data for the same year. The updated fees
would be derived using basically the
same methodology as in 2001, but
would be derived from final, audited
CAS data and ETMS data for FY 2008.
The only difference would be that the
updated fees would include overhead in
the cost base. Overhead originally was
excluded from the cost base for the
existing fees, but would be included in
the derivation of the updated fees as the
result of the previously discussed
change in the applicable statutory
authority (changing the requirement that
fees be “directly” related to costs to a
requirement that the fees be
“reasonably” related to costs).

Separate overflight fees have been
established, and are currently in effect,
for flights that transit U.S.-controlled
airspace in each of two operational
environments—Enroute and Oceanic—
without either taking off from or landing
in the United States. The updated
Enroute fee would be derived by taking
(from CAS) the total costs incurred in
the Enroute environment in FY 2008
and dividing that number by the
number of miles flown in U.S.-
controlled Enroute airspace in FY 2008.
This would produce a per-mile cost that
would be levied as a charge per 100
nautical miles flown, using Great Circle
Distance (GCD), from point of entry into,
to point of exit from, U.S.-controlled
airspace. The separate Oceanic fee is
determined in precisely the same
manner, by dividing total Oceanic costs
for FY 2008 by the total number of
Oceanic miles flown in FY 2008. The
actual step-by-step derivation of these
fees, using actual numbers for FY 2008,
is shown in the “Overflight Fee
Development Report” which is included
in the docket for this rulemaking.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. The
FAA has determined that there would
be no new requirement for information
collection associated with this proposed
rule. The FAA information used to track
and bill overflights (including the
information collection necessary to
implement this proposal) is accessed
from flight plans filed with the FAA.
The collection of Domestic and
International Flight Plans is approved
under OMB collection Control # 2120-
0026. The FAA seeks comment on
whether a revision to this information
collection would be necessary as a
result of this proposal.

International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
comply with International Civil
Aviation Organization (ICAO) Standards
and Recommended Practices to the
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maximum extent practicable. The FAA
has reviewed the corresponding ICAO
Standards and Recommended Practices
and has identified no differences with
these proposed regulations.

III. Regulatory Evaluation, Regulatory
Flexibility Determination, and
Unfunded Mandates Assessment

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires agencies to prepare a written
assessment of the costs, benefits, and
other effects of proposed or final rules
that include a Federal mandate likely to
result in the expenditure by State, local,
or tribal governments, in the aggregate,
or by the private sector, of $100 million

or more annually (adjusted for inflation
with base year of 1995). This portion of
the preamble summarizes the FAA’s
analysis of the economic impacts of this
proposed rule.

Department of Transportation Order
DOT 2100.5 prescribes policies and
procedures for simplification, analysis,
and review of regulations. If the
expected cost impact is so minimal that
a proposed or final rule does not
warrant a full evaluation, this order
permits that a statement to that effect
and the basis for it to be included in the
preamble if a full regulatory evaluation
of the cost and benefits is not prepared.
Such a determination has been made for
this proposed rule. The reasoning for
this determination follows:

Benefit

The benefit of this proposed rule
would be that the overflight fees will be
more closely related to the actual costs

of providing FAA’s services for these
flights.

Costs

Taxes and government fees are a
transfer payment, and, by OMB

directive, transfers are not considered a
societal cost. Therefore, this rule
imposes no costs. We do provide an
estimate of the transfers. There would
be a 4-year phase-in of fees with yearly
increases (14% Enroute and 8%
Oceanic). Increases would begin in 2011
and end in 2014. We have determined
that approximately 80% of Overflight
Fees for domestic operators would be
Enroute and 20% would be Oceanic.
(See Table 1.)

Most of the transfers from this
proposed rule would be borne by
foreign operators. The estimated
transfers from foreign operators to the
FAA are about $73 million ($52 million,
present value). (See Table 2.)

Using the preceding information, the
FAA estimates that the total transfers
resulting from this proposed rule from
U.S. entities to the FAA over 5 years
would be about $1.1 million ($0.8
million, present value). Again,
government fees and taxes are
considered transfers and not societal
costs, so this proposed rule does not
increase society’s costs.

Table 1. Domestic Operators’ Overflight Fees
Oceanic FY 2011 FY 2012 FY 2013 FY 2014 FY 2015 |FY 2011-2015
Current Fees (20%) $152,612 $152,612 $152,612 $152612 $152,612 $763,059
Proposal $152612 $164,821 $178.006 $192,247 $207 627 $805,312
Incremental Transfer $0 $12,209 $25,395 $39,635 $55.015 $132.254
EnRoute FY 2011 FY 2012 FY 2013 FY 2014 FY 2015 |FY 2011-2015
Current Fees (80%) $610.447 $610.447 $610.447 $610,447 $610447| $3.052,236
Proposal $610.447 $695,910 $793,337 $304.404| $1,031,021 $4,035,119
Incremental Transfer $0 $85463| $182.890| $293957| $420574 $982,883
Total Incremental Transfers $0 $97672 $208,285 $333,592 $475589 $1,115.137
PV Transfers $0 $79.729 $158,899 $237.847 $316,905 $793,380
Table 2. Foreign Operators’ Overflight Fees
Qceanic FY 2011 FY 2012 FY 2013 FY 2014 FY 2015 |FY 2011-2015
Current Fees $21,640,240] $21,640,240| $21,640,240| $21,640,240| $21,640,240| $108,201,200
Proposal $21,640,240] $23,371,459| $25,241,176| $27,260,470| $29,441,308| $126,954,653
Incremental Transfer $0] $1.731.219| $3.600,936] $5,620,230] $7.801,068| $18,753453
EnRoute FY 2011 FY 2012 FY 2013 FY 2014 FY 2015 |FY 2011-2015
Current Fees $33,784,067|$33,784,067| $33,784,067| $33,784,067| $33,784,067| $168,820,335
Proposal $33,784,067] $38,513,836| $43,905,773| $50,052,582| $57,059,843| $223,316,202
Incremental Transfer $0} $4,729,769($10,121,706| $16,268 515[ $23,275,876| $54,395.867
Total Incremental Transfers $0| $6.460,989]$13,722,642]$21,888,745| 931,076,944 $73,149,320
PV Transfers $0| $5.274,091{$10.468,938|$15,606,373|$20,707,880| $52,057,282

The FAA has, therefore, determined

that this proposed rule is not an

economically “significant regulatory
action”, but is a “significant regulatory

action” for other reasons as defined in
section 3(f) of Executive Order 12866
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and is “significant” as defined in DOT’s
Regulatory Policies and Procedures.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(RFA) establishes “as a principle of
regulatory issuance that agencies shall
endeavor, consistent with the objective
of the rule and of applicable statutes, to
fit regulatory and informational
requirements to the scale of the
business, organizations, and
governmental jurisdictions subject to
regulation.” To achieve that principle,
the RFA requires agencies to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions. The RFA covers a wide-range of
small entities, including small
businesses, not-for-profit organizations
and small governmental jurisdictions.

Agencies must perform a review to
determine whether a proposed or final
rule will have a significant economic
impact on a substantial number of small
entities. If the agency determines that it
will, the agency must prepare a
regulatory flexibility analysis as
described in the Act.

The FAA ranked in descending order
all domestic entities based on their
Overflight Fees. Then we identified 5
small entities having publicly-available
financial information (using a size
standard of 1,500 or fewer employees)
in the top 20 percent of the ranking. We
retrieved their annual revenue from
World Aviation Directory and compared
it to their annualized compliance costs.
Of these 5 entities, all of them have
annualized compliance costs as a
percentage of annual revenues lower
than 0.1 percent. We believe this
economic impact is not significant.
Consequently, the FAA certifies that the
proposed rule would not have a
significant economic impact on a
substantial number of small entities.

Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$143.1 million in lieu of $100 million.
This proposed rule does not contain
such a mandate; therefore, the
requirements of Title II of the Act do not

apply.

Executive Order 13132, Federalism

The FAA has analyzed this proposed
rule under the principles and criteria of
Executive Order 13132, Federalism. We
determined that this action would not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, and, therefore,
would not have federalism implications.

Environmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this proposed
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 312d and involves no
extraordinary circumstances.

Regulations That Significantly Affect
Energy Supply, Distribution, or Use

The FAA has analyzed this NPRM
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). We
have determined that it is not a
“significant regulatory action” under the
executive order because, while it is a
“significant regulatory action” under
DOT’s Regulatory Policies and
Procedures, it is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy.

Plain English

Executive Order 12866 (58 FR 51735,
Oct. 4, 1993) requires each agency to
write regulations that are simple and
easy to understand. We invite your
comments on how to make these
proposed regulations easier to
understand, including answers to
questions such as the following:

o Are the requirements in the
proposed regulations clearly stated?

¢ Do the proposed regulations contain
unnecessary technical language or
jargon that interferes with their clarity?

e Would the regulations be easier to
understand if they were divided into
more (but shorter) sections?

o Is the description in the preamble
helpful in understanding the proposed
regulations?

Please send your comments to the
address specified in the Addresses
section of this preamble.

Additional Information

Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. We also invite comments relating
to the economic, environmental, energy,
or federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
please send only one copy of written
comments, or if you are filing comments
electronically, please submit your
comments only one time.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
proposal in light of the comments we
receive.

Proprietary or Confidential Business
Information

Do not file in the docket information
that you consider to be proprietary or
confidential business information. Send
or deliver this information directly to
the person identified in the FOR FURTHER
INFORMATION CONTACT section of this
document. You must mark the
information that you consider
proprietary or confidential. If you send
the information on a disk or CD-ROM,
mark the outside of the disk or CD-ROM
and also identify electronically within
the disk or CD-ROM the specific
information that is proprietary or
confidential.

Under 14 CFR 11.35(b), when we are
aware of proprietary information filed
with a comment, we do not place it in
the docket. We hold it in a separate file
to which the public does not have
access, and we place a note in the
docket that we have received it. If we
receive a request to examine or copy
this information, we treat it as any other
request under the Freedom of
Information Act (5 U.S.C. 552). We
process such a request under the DOT
procedures found in 49 CFR part 7.
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Availability of Rulemaking Documents

You can get an electronic copy of
rulemaking documents using the
Internet by—

eRulemaking Portal referenced in

paragraph (1).

List of Subjects in 14 CFR Part 187
Administrative practice and

1. Searching the Federal eRulemaking procedure, Air transportation.

Portal (http://www.regulations.gov);

2. Visiting the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations policies; or

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration

3. Accessing the Government Printing  Proposes to amend Chapter I of Title 14,

Office’s Web page at http://
www.gpoaccess.gov/fr/index.html.

You can also get a copy by sending a
request to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue,
SW., Washington, DC 20591, or by
calling (202) 267—9680. Make sure to
identify the docket number or notice
number of this rulemaking.

You may access all documents the
FAA considered in developing this
proposed rule, including economic
analyses and technical reports, from the

Code of Federal Regulations, as follows:

PART 187—FEES

1. The authority citation for part 187
continues to read as follows:

Authority: 31 U.S.C. 9701, 49 U.S.C.
106(g), 49 U.S.C. 106(1)((6), 40104—401-5,
40109, 40113—-40114, 44702.

2. In part 187, Appendix B is
amended by revising paragraph (e)(2) to
read as follows:

Appendix B to Part 187—Fees for FAA
Services for Certain Flights

(e] * * %

(2) A User (operator of an Overflight) is
assessed a fee for each 100 nautical miles (or
portion thereof) flown in each segment and
type of U.S.-controlled airspace. Separate
calculations are made for transiting Enroute
and Oceanic airspace. The total fee charged
for an Overflight between any entry and exit
point is equal to the sum of these two
charges. This relationship is summarized as:
Rij = X*DEij + Y*DOiL
Where:

Rij = the fee charged to aircraft flying
between entry point i and exit point j,

DE;; = total great circle distance traveled in
each segment of U.S.-controlled Enroute
airspace expressed in hundreds of
nautical miles for aircraft flying between
entry point i and exit point j for each
segment of Enroute airspace.

DOj; = total great circle distance traveled in
each segment of U.S.-controlled Oceanic
airspace expressed in hundreds of
nautical miles for aircraft flying between
entry point i and exit point j for each
segment of Oceanic airspace.

X and Y = the values respectively set forth

Internet through the Federal * * * * * in the following schedule:

Time period X (Enroute) Y (Oceanic)
Through September 30, 2011 .....ccocveceriiieneen. $33.72 $15.94
October 1, 2011 through September 30, 2012 .... 38.44 17.22
October 1, 2012 through September 30, 2013 .... 43.82 18.60
October 1, 2013 through September 30, 2014 .... 49.95 20.09
(O 610e] o= gy I 20 B 7 3= T To [ o T=1 Yo g T USSR 56.86 21.63

* * * * *

Issued in Washington, DG, on September
22, 2010.

Carl W. Burrus,

Director, Office of Financial Controls.
[FR Doc. 2010-24342 Filed 9-27-10; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 35

Agricultural Swaps

AGENCY: Commodity Futures Trading
Commission.

ACTION: Advanced notice of proposed
rulemaking and request for comment.

SUMMARY: The Commodity Futures
Trading Commission (“Commission” or

“CFTC”) is charged with proposing rules

to implement new statutory provisions
enacted by Title VII of the Dodd-Frank
Wall Street Reform and Consumer
Protection Act (“Dodd-Frank Act”).

Section 723(c)(3) of the Dodd-Frank Act

provides that swaps in an “agricultural
commodity” (as defined by the
Commission) are prohibited unless
entered into pursuant to a rule,

regulation or order of the Commission
adopted pursuant to section 4(c) of the
Commodity Exchange Act (“CEA” or
“Act”). This advance notice of proposed
rulemaking (“ANPRM”) requests
comment on the appropriate conditions,
restrictions or protections to be
included in any such rule, regulation or
order governing the trading of
agricultural swaps.

DATES: Comments must be received on
or before October 28, 2010. The
Commission is not inclined to grant
extensions of this comment period.

ADDRESSES: You may submit comments,
identified with “Agricultural Swaps
ANPRM?” in the subject line, by any of
the following methods:

e E-mail for comments:
agswapsANPR@cftc.gov.

e Mail: David A. Stawick, Secretary of
the Commission, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW.,
Washington, DC 20581.

e Hand Delivery/Courier: Same as
mail above.

All comments must be submitted in
English, or if not, accompanied by an
English translation. All comments
provided in any electronic form or on
paper will be published on the CFTC

Web site, without review and without
removal of personally identifying
information. All comments are subject
to the CFTC privacy policy.

FOR FURTHER INFORMATION CONTACT:
Donald Heitman, Senior Special
Counsel, (202) 418-5041,
dheitman@cftc.gov, or Ryne Miller,
Attorney Advisor, (202) 418-5921,
rmiller@cftc.gov, Division of Market
Oversight, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DG
20581.

SUPPLEMENTARY INFORMATION:

I. Background

On July 21, 2010, President Obama
signed the Dodd-Frank Wall Street
Reform and Consumer Protection Act.?
Title VII of the Dodd-Frank Act 2
amended the CEAS to establish a
comprehensive new regulatory
framework for swaps and security-based

1 See Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law 111-203, 124
Stat. 1376 (2010). The text of the Dodd-Frank Act
may be accessed at http://www.cftc.gov./
LawRegulation/OTCDERIVATIVES/index.htm.

2 Pursuant to § 701 of the Dodd-Frank Act, Title
VII may be cited as the “Wall Street Transparency
and Accountability Act of 2010.”

37 U.S.C. 1 et seq.
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swaps. The legislation was enacted to
reduce risk, increase transparency, and
promote market integrity within the
financial system by, among other things:
(1) Providing for the registration and
comprehensive regulation of swap
dealers and major swap participants; (2)
imposing clearing and trade execution
requirements on standardized derivative
products; (3) creating robust
recordkeeping and real-time reporting
regimes; and (4) enhancing the
Commission’s rulemaking and
enforcement authorities with respect to,
among others, all registered entities and
intermediaries subject to the
Commission’s oversight.

Section 723(c)(3) of the Dodd-Frank
Act provides that swaps in an
“agricultural commodity” (as defined by
the Commission) are prohibited unless
entered into pursuant to a rule,
regulation or order of the Commission
adopted pursuant to § 4(c) of the
Commodity Exchange Act. This ANPRM
reviews the current statutory and
regulatory framework governing
agricultural swaps, as well as the Dodd-
Frank Act provisions applicable to
agricultural swaps. The ANPRM then
requests comment on the appropriate
conditions, restrictions or protections to
be included in any Commission rule,
regulation or order governing the
trading of agricultural swaps.

A. Current Statutory Framework for
OTC Agricultural Swaps, Including
Options Swaps

Since 2000, bilateral over-the-counter
(“OTC”) swaps * between certain
sophisticated counterparties have been
generally exempted from the
Commission’s jurisdiction pursuant to
current CEA § 2(g),5> which was added to
the CEA by the Commodity Futures

4Prior to the Dodd-Frank Act, the Commission
had defined a “swap” as follows: “A swap is a
privately negotiated exchange of one asset or cash
flow for another asset or cash flow. In a commodity
swap [including an agricultural swap], at least one
of the assets or cash flows is related to the price
of one or more commodities.” (See 72 FR 66099,
note 7 (November 27, 2007)). See new CEA § 1a(47)
for the statutory definition of a “swap,” as added to
the CEA by § 721 of the Dodd-Frank Act.

5Current § 2(g) provides:

Excluded swap transactions.

No provision of this chapter (other than section
5a (to the extent provided in section 5a(g)), 5b, 5d,
or 12(e)(2)) shall apply to or govern any agreement,
contract, or transaction in a commodity other than
an agricultural commodity if the agreement,
contract, or transaction is—

(1) Entered into only between persons that are
eligible contract participants at the time they enter
into the agreement, contract, or transaction;

(2) subject to individual negotiation by the
parties; and

(3) not executed or traded on a trading facility.

CEA §2(g), 7 U.S.C. 2(g).

Modernization Act of 2000 (“CFMA”).6
However, current § 2(g) specifically
excludes an “agreement, contract, or
transaction” in an “agricultural
commodity” from the CFMA swaps
exemption.

While the term “agricultural
commodity” is not specifically defined
in the Act, it is used in the Act in
conjunction with the definition of the
term “exempt commodity,” which is
defined as neither an “agricultural
commodity” nor an “excluded
commodity.” 7 There is limited
legislative history regarding the CFMA
to explain Congress’ intent in excluding
“agricultural commodities” from the
§ 2(g) swaps exemption.8 However, the
legislative history of H.R. 4541, the
predecessor to the CFMA (H.R. 5660),°
which included the same basic structure
of excluded and exempt commodities,
indicates that Congress did not intend
that the term “agricultural commodity”
be limited to those commodities
enumerated in the definition of the term
“commodity” in current CEA § 1a(4).1°
The House Committee on Agriculture
stated the following:

The Committee notes that the term “exempt
commodity” means a commodity other than

6 Current CEA § 2(g) was added to the CEA as
§105(b) of the CFMA, enacted as Appendix E to PL
106-554.

7“The term ‘exempt commodity’ means a
commodity that is not an excluded commodity or
an agricultural commodity.” Current CEA § 1a(14).
An “excluded commodity” is defined in current
CEA §1a(13) to include financial commodities such
as interest rates, currencies, economic indexes, and
other similar items. As noted above, of the three
operative terms, only “agricultural commodity” is
not defined.

8H.R. 5660, the final version of the CFMA, which
was enacted into law as an appendix to Public Law
No. 106-554, the Consolidated Appropriations Act,
2001, was not accompanied by congressional
committee reports.

9H.R. 4541, also titled the Commodity Futures
Modernization Act of 2000, was reported by all
three committees of jurisdiction (Agriculture,
Commerce, and Banking and Financial Services) in
the House of Representatives and was passed by the
House on October 19, 2000 by a vote of 377 yeas
to 4 nays. On December 14, 2000, H.R. 5660 was
introduced and contained major provisions of the
House-passed version of H.R. 4541.

10 Current CEA § 1a(4) defines the term
“commodity” to include wheat, cotton, rice, corn,
oats, barley, rye, flaxseed, grain sorghums, mill
feeds, butter, eggs, Solanum tuberosum (Irish
potatoes), wool, wool tops, fats and oils (including
lard, tallow, cottonseed oil, peanut oil, soybean oil,
and all other fats and oils), cottonseed meal,
cottonseed, peanuts, soybeans, soybean meal,
livestock, livestock products, and frozen
concentrated orange juice, and all other goods and
articles, except onions as provided in Public Law
85-839 (7 U.S.C. 13-1), and all services, rights, and
interests in which contracts for future delivery are
presently or in the future dealt in.” 7 U.S.C. 1a(4).
The agricultural commodities specifically identified
in current CEA § 1a(4) are often referred to as the
“enumerated” agricultural commodities. The Dodd-
Frank Act redesignates current CEA § 1a(4) as new
CEA §1a(9).

an “excluded commodity” or an “agricultural
commodity.” For purposes of this definition,
the Committee intends “agricultural
commodity” to include all agricultural
commodities, whether or not such
agricultural commodities are specifically
enumerated in the definition of “commodity”
in section 1a[4] of the CEA.11

Notably, the definition of exempt
commodity did not change from H.R.
4541 to H.R. 5660, the final version of
the CFMA as enacted into law.

The effect of excluding agricultural
commodities from current CEA § 2(g)
was that swaps involving exempt and
excluded commodities were allowed to
transact largely outside of the
Commission’s jurisdiction or oversight,
while swaps involving agricultural
commodities, including both the
enumerated agricultural commodities
and other non-enumerated agricultural
commodities, remained subject to the
Commission’s pre-CFMA swaps
regulations as set forth in 17 CFR part
35.12
Options

The Dodd-Frank Act defines the term
“swap” to include not only the various
types of swaps listed in the definition,
including commodity swaps and
agricultural swaps, but also OTC
options of any kind.13 Commodity
options are subject to the Commission’s
plenary authority under CEA § 4c(b).14
Based on § 4c(b)’s general prohibition of
any option transactions contrary to any

11H.R. Rep. No. 106-711, Part 1, at 33 (June 29,
2000).

12 Notably, current CEA § 2(g) is not the only
statutory provision that excludes or exempts
bilateral swaps between eligible contract
participants from the Commission’s jurisdiction.
Current CEA § 2(d)(1) excludes any such bilateral
“agreement, contract, or transaction” in excluded
commodities from Commission jurisdiction, while
CEA § 2(h)(1) creates a similar exemption for a
“contract, agreement or transaction” in exempt
commodities. The overlap between these two
provisions and the swap exemption in CEA § 2(g)
serves to reinforce Congress’ clear intent to not
exclude agricultural swaps from the Commission’s
jurisdiction through the CFMA.

13 Exchange-traded futures and options on futures
are specifically excluded from the Dodd-Frank
swaps definition. See new CEA § 1a(47)(B), as
added to the CEA by § 721 of the Dodd-Frank Act.

14 Section 4c¢(b) provides:

Regulated option trading

No person shall offer to enter into, enter into or
confirm the execution of, any transaction involving
any commodity regulated under this Act which is
of the character of, or is commonly known to the
trade as, an “option”, “privilege”, “indemnity”,
“bid”, “offer”, “put”, “call”, “advance guaranty”, or
“decline guaranty”, contrary to any rule, regulation,
or order of the Commission prohibiting any such
transaction or allowing any such transaction under
such terms and conditions as the Commission shall
prescribe. Any such order, rule, or regulation may
be made only after notice and opportunity for
hearing, and the Commission may set different
terms and conditions for different markets. CEA
§4c(b); 7 U.S.C. 6¢(b).
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Commission rule, regulation or order
prohibiting options, or allowing them
under such conditions as the
Commission may prescribe, the only
options currently authorized under the
CEA are those specifically provided for
in the Commission’s regulations.

B. Current Regulatory Framework
Swaps

As mentioned previously, Part 35 of
the Commission’s regulations provides a
broad-based exemption for certain swap
agreements. Adopted by the
Commission under its § 4(c) exemptive
authority in 1993,15 Part 35 allows for
swaps to transact OTC if certain
conditions are met: (1) The swap
agreements are entered into solely
between eligible swap participants; (2)
the swap agreements are not part of a
fungible class of agreements that are
standardized as to their material
economic terms; (3) the
creditworthiness of any party having an
actual or potential obligation under the
swap agreement must be a material
consideration in entering into or
determining the terms of the swap
agreement, including pricing, cost, or
credit enhancement terms; and (4) the
swap agreement is not entered into and
traded on or through a multilateral
transaction execution facility.16

After the CFMA amendments to the
CEA, which excluded swaps on
“exempt” and “excluded” commodities
from virtually all of the Commission’s
jurisdiction, Part 35 remained relevant
only for agricultural swaps. With the
exception of three outstanding § 4(c)
exemptions related to cleared
agricultural basis and calendar swaps,”

15 See 58 FR 5587 (Jan. 22, 1993). Note that
because Part 35 was implemented pursuant to a
§ 4(c) exemption, agricultural swaps that rely on
Part 35 for their legal authority will continue to be
permitted under the Dodd-Frank language whereby
existing agricultural swaps provisions adopted
pursuant to §4(c), including Part 35, are
grandfathered. This is discussed more fully at
section C, below.

16 See id. at 5590-5591; see also 17 C.F.R.
§35.2(a)-(d).

17 Part 35, at § 35.2(d), also provides that “any
person may apply to the Commission for exemption
from any of the provisions of the Act (except
2(a)(1)(B) [liability of principal for act of agent]) for
other arrangements or facilities, on such terms and
conditions as the Commission deems appropriate,
including but not limited to, the applicability of
other regulatory regimes.” See 17 CFR 35.2(d). The
Commission has granted three such exemptions,
which have in each instance been styled as §4(c)
exemptive orders. See:

Order: (1) Pursuant to Section 4(c) of the
Commodity Exchange Act (a) Permitting Eligible
Swap Participants To Submit for Clearing and ICE
Clear U.S., Inc. and Futures Commission Merchants
To Clear Certain Over-The-Counter Agricultural
Swaps and (b) Determining Certain Floor Brokers
and Traders To Be Eligible Swap Participants; and
(2) Pursuant to Section 4d of the Commodity

Part 35 is the sole authority under
which market participants may transact
agricultural swaps that are not options.

Options

As noted above, the Commission
maintains plenary authority over
options pursuant to CEA § 4c(b). It has
used that authority to, among other
things, issue Part 32 of the
Commission’s regulations, which
includes a general ban on OTC
options,!8 but allows for OTC option
transactions under certain conditions.
Part 32 allows OTC options on
agricultural commodities in two
instances.®

Rule 32.13 establishes rules for
trading OTC options on the
“enumerated” agricultural commodities
(“agricultural trade options” or “ATOs”)
whereby ATOs may only be sold by an
Agricultural Trade Option Merchant
(“ATOM”), who must first register with
the Commission as such pursuant to
CFTC rule 3.13. Since its 1998 adoption
and one amendment in 1999,20 the
ATOM registration scheme has attracted
only one registrant, which registrant has
since withdrawn its ATOM registration.
Accordingly, ATOs currently may only
be transacted pursuant to an exemptive
provision found at § 32.13(g)(1). The
exemption at § 32.13(g)(1) allows ATOs
to be sold when: (1) The option is

Exchange Act, Permitting Certain Customer
Positions in the Foregoing Swaps and Associated
Property To Be Commingled With Other Property
Held in Segregated Accounts, 73 FR 77015 (Dec. 18,
2008);

Order (1) Pursuant to Section 4(c) of the
Commodity Exchange Act, Permitting the Chicago
Mercantile Exchange to Clear Certain Over-the-
Counter Agricultural Swaps and (2) Pursuant to
Section 4d of the Commodity Exchange Act,
Permitting Customer Positions in Such Cleared-
Only Contracts and Associated Funds To Be
Commingled With Other Positions and Funds Held
in Customer Segregated Accounts, 74 FR 12316
(March 24, 2009); and

Order (1) Pursuant to Section 4(c) of the
Commodity Exchange Act, Permitting the Kansas
City Board of Trade Clearing Corporation To Clear
Over-the-Counter Wheat Calendar Swaps and (2)
Pursuant to Section 4d of the Commodity Exchange
Act, Permitting Customer Positions in Such
Cleared-Only Swaps and Associated Funds To Be
Commingled With Other Positions and Funds Held
in Customer Segregated Accounts, 75 FR 34983
(June 21, 2010).

18 See Commission regulation 32.11, 17 CFR
32.11.

19 Note that Part 32 was not issued under the
Commission’s § 4(c) exemptive authority. After the
effective date of the Dodd-Frank Act, options on
agricultural commodities will also fall under the
Dodd-Frank Act’s provisions governing the trading
of swaps (and, specifically, agricultural swaps)
since options on commodities fall within the Act’s
definition of a swap. Accordingly, it is important
to identify what options on agricultural
commodities are currently being traded pursuant to
part 32.

2063 FR 18821 (April 16, 1998); and 64 FR 68011
(December 6, 1999), respectively.

offered to a commercial (“a producer,
processor, or commercial user of, or a
merchant handling” the underlying
commodity); (2) the commercial enters
the transaction solely for purposes
related to its business as such; and (3)
each party to the option contract has a
net worth of not less than $10 million.

In either case (whether transacted
pursuant to the ATOM registration
scheme or accomplished via the
exemption at § 32.13(g)), the phrase
“agricultural trade option” refers
specifically to an OTC option on an
enumerated agricultural commodity.

In addition to the § 32.13(g) ATO
exemption, Part 32 includes, at §32.4, a
basic trade option exemption applicable
to options on commodities other than
the enumerated agricultural
commodities. The terms of the § 32.4
exemption are essentially the same as
those of the § 32.13(g) exemption with
one significant difference. Under § 32.4,
the option must be offered to a
producer, processor, or commercial user
of, or a merchant handling, the
commodity, who enters into the
commodity option transaction solely for
purposes related to its business as such.
However, § 32.4 does not include any
net worth requirement.

Because the term “agricultural
commodity” in the Act refers to more
than just the enumerated commodities,
the Commission recognizes that certain
options authorized under § 32.4 (e.g.
options on coffee, sugar, cocoa, and
other agricultural products that do not
appear in the enumerated commodity
list) would also fall under the Dodd-
Frank Act’s general prohibition of
agricultural swaps (see discussion
below of the Dodd-Frank rules for
agricultural swaps and their implication
for the existing agricultural swaps
markets, including OTC options on
agricultural commodities).

C. Dodd-Frank Provisions

Non-Agricultural Swaps

Under the CEA, as amended by the
Dodd-Frank Act, only eligible contract
participants (“ECPs”) 21 may enter into a
swap, unless such swap is entered into
on a designated contract market
(“DCM”),22 in which case any person
may enter into the swap.23

New CEA § 2(h), as added by
§ 723(a)(3) of the Dodd-Frank Act,
establishes a clearing requirement for

21“Eligible contract participant” is defined in
current CEA § 1a(12). Generally speaking, an
eligible contract participant is considered to be a
sophisticated investor.

22 A designated contract market is a board of trade
designated as a contract market under CEA § 5.

23 See new CEA § 2(e) as added by § 723(a)(2) of
the Dodd-Frank Act.
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swaps. Under that subsection, the
Commission would determine, based on
factors listed in the statute, whether a
swap, or a group, category, type, or class
of swaps, should be required to be
cleared. A swap entered into by a
commercial end user 24 is not subject to
the mandatory clearing requirement;
however an end user may opt to submit
the swap for clearing. A swap that is
required to be cleared must be executed
on a DCM or a swap execution facility
(“SEF”),25 if a DCM or SEF makes the
swap available for trading. Swaps that
are not required to be cleared may be
executed bilaterally OTC.

Section 731 of the Dodd-Frank Act
adds a new §4s to the CEA that
provides for the registration and
regulation of swap dealers and major
swap participants.26 The new
requirements for swap dealers and
major swap participants include, in
part, capital and margin requirements,
business conduct standards, and
reporting, recordkeeping, and
documentation requirements.

Section 737 of the Dodd-Frank Act
amends current CEA § 4a regarding
position limits. Under the Dodd-Frank
provisions, the Commission must adopt
position limits for futures, exchange-
traded options, and swaps that are
economically equivalent to futures and
exchange-traded options within 180
days of the date of enactment of the
Dodd-Frank Act for exempt
commodities and within 270 days of the
date of enactment of the Dodd-Frank
Act for agricultural commodities.

Agricultural Swaps

Under § 723(c)(3) of the Dodd-Frank
Act, swaps in an “agricultural
commodity” (as defined by the
Commission) are prohibited unless the
swap is entered into pursuant to an
exemption granted under CEA § 4(c).
Generally speaking, § 4(c) provides that,
in order to grant an exemption, the
Commission must determine that:

(1) The exemption would be consistent
with the public interest and the
purposes of the CEA; (2) any agreement,
contract, or transaction affected by the
exemption would be entered into by
“appropriate persons” as defined in

24 Generally, a commercial end user is described
in new CEA § 2(h)(7) as a non-financial entity that
is using swaps to hedge or mitigate commercial risk
and that notifies the Commission as to how it
generally meets its financial obligations associated
with entering into non-cleared swaps.

25 The requirements for SEFs are set forth in new
CEA §5h.

26 “Swap dealer” is defined in new CEA § 1a(49),
as added by § 721(a)(21) of the Dodd-Frank Act.
“Major swap participant” is defined in new CEA
§1a(33), as added by § 721(a)(16) of the Dodd-Frank
Act.

§ 4(c); and (3) any agreement, contract,
or transaction affected by the exemption
would not have a material adverse effect
on the ability of the Commission or any
contract market to discharge its
regulatory or self-regulatory duties
under the CEA.

Section 723(c)(3) includes a
“grandfather” clause that provides that
any rule, regulation, or order regarding
agricultural swaps that was issued
pursuant to § 4(c), and that was in effect
on the date of enactment of the Dodd-
Frank Act, would continue to be
permitted. Such rules, regulations or
orders would include Part 35 with
respect to agricultural swaps and the
agricultural basis and calendar swaps
noted above, but would not include
options entered into pursuant to Part 32.

D. Agricultural Commodities Definition

As noted above, §723(c)(3) of the
Dodd-Frank Act applies to any swap in
an agricultural commodity “as defined
by the Commodity Futures Trading
Commission.” The Commission plans to
publish a proposed definition of the
term “agricultural commodity” in the
near future. That proposed definition
will cover all such commodities that
are, or could in the future be, traded
pursuant to a swap or futures contract.
However, for purposes of commenting
on this ANPRM, commenters may
assume that “agricultural commodity”
includes the following commodities that
are currently the subject of derivatives
trading, whether listed for trading on a
futures exchange or traded bilaterally
OTC: (1) The enumerated commodities
that are listed in current § 1a(4) of the
CEA (e.g., corn, wheat, soybeans,
livestock, cotton); (2) the international
“soft commodities” (e.g., coffee, sugar,
cocoa); (3) lumber, plywood and similar
wood-derived commodities; (4)
contracts based on underlying
commodities listed in (1)—(3) (e.g., corn
and wheat basis swaps and calendar
swaps); and (5) other commodities
derived from living organisms,
including plant, animal or aquatic life,
that are used for human food, animal
feed or fiber, and that currently are the
subject of derivatives trading. To the
extent that any commenter is aware of
any agricultural commodity that is not
currently the subject of derivatives
trading, but which they anticipate may
be so traded in the future, and which
might be affected by potential rules
governing the trading of agricultural
swaps, the Commission would welcome
comments regarding such commodity.

Part II—Questions for Comment

Section 723(c)(3) of the Dodd-Frank
Act and CEA § 4(c) authorize the

Commission to impose such terms and
conditions as it deems appropriate in
order for a person to enter into or
execute an agricultural swap. The
Commission is requesting input on the
following questions:

Current Agricultural Swaps Business

1. How big is the current agricultural
swaps business—including both
agricultural swaps trading under current
part 35 and ATOs under §§ 32.4 and
32.13(g) of the Commission’s
regulations?

2. What types of entities are
participating in the current agricultural
swaps business?

3. Are agricultural swaps/ATO
participants significantly different than
the types of entities participating in
other physical commodity swaps/trade
options?

Agricultural Swaps Clearing

4. What percentage of existing
agricultural swaps trading is cleared vs.
non-cleared?

5. What percentage of existing
agricultural swaps would be eligible for
the commercial end-user exemption
from the mandatory clearing
requirement?

6. What percentage of trading would
be subject to the Dodd-Frank clearing
requirement, if that requirement applied
automatically to agricultural swaps
(other than those eligible for the
commercial end-user exemption)?

7. What would be the practical and
economic effect of a rule requiring
agricultural swaps transactions (other
than those eligible for the commercial
end-user exemption) generally to be
cleared? The Commission is interested
in the views of agricultural swaps
market participants (both users and
swap dealers) regarding a potential
clearing requirement for agricultural
swaps.

8. What would be the practical and
economic effect of requiring agricultural
swaps to be cleared under the Dodd-
Frank clearing regime?

Trading

9. Have current agricultural swaps/
ATO participants experienced any
significant trading problems, including:
(a) economic problems (i.e., contracts
not providing an effective hedging
mechanism, or otherwise not
performing as expected); (b) fraud or
other types of abuse; or (c) difficulty
gaining access to the agricultural swaps
market?

Agricultural Swaps Purchasers

10. Do agricultural swaps/ATO
purchasers need more protections than
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participants in other physical
commodity swaps/trade options?

11. If so, why, and what should those
protections be?

12. Would additional protections for
agricultural swaps purchasers unduly
restrict their risk management
opportunities?

13. Should the Commission consider
rules to make it easier for agricultural
producers to participate in agricultural
swaps—for example, by allowing
producers who do not qualify as ECPs
to purchase agricultural swaps?

Designated Contract Markets

14. Should agricultural swaps
transactions be permitted to trade on
DCMs to the same extent as all other
swaps are permitted on DCMs?

15. If yes, why?

16. If no, what other requirements,
conditions or limitations should apply?

Swap Execution Facilities

17. Should agricultural swaps
transactions be permitted on SEFs to the
same extent as all other swaps are
permitted to transact on SEFs?

18. If yes, why?

19. If no, what other requirements,
conditions or limitations should apply?

Trading Outside of DCMs and SEFs

20. Should agricultural swaps be
permitted to trade outside of a DCM or
SEF to the same extent as all other
swaps?

21. If yes, why?

22. If no, what other requirements,
conditions or limitations should apply?

23. Should agricultural swaps be
permitted to trade outside of a DCM or
SEF to a different extent than other
swaps due to the nature of the products
and/or participants in the agricultural
swaps market?

24. In general, should agricultural
swaps be treated like all other physical
commodity swaps under Dodd-Frank?

25. If yes, why?

26. If no, are there any additional
requirements, conditions or limitations
not already discussed in other answers
that should apply?

27. If agricultural swaps are generally
treated like swaps in other physical
commodities, are there specific
agricultural commodities that would
require special or different protections?

Issued in Washington, DC, on September
21, 2010, by the Gommission.

David A. Stawick,

Secretary of the Commission.

[FR Doc. 2010-24198 Filed 9-27-10; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 866
[Docket No. FDA-2010-N-0429]

Immunology and Microbiology
Devices; Reclassification of the Herpes
Simplex Virus Serological Assay
Device

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend the special controls for the
herpes simplex virus (HSV) serological
assay device type, which is classified as
class II (special controls). These device
types are devices that consist of antigens
and antisera used in various serological
tests to identify antibodies to herpes
simplex virus in serum, and the devices
that consist of herpes simplex virus
antisera conjugated with a fluorescent
dye (immunofluorescent assays) used to
identify herpes simplex virus directly
from clinical specimens or tissue
culture isolates derived from clinical
specimens. Elsewhere in this issue of
the Federal Register, FDA is
announcing the availability of the
revised draft guidance document
entitled “Class II Special Controls
Guidance Document: Herpes Simplex
Virus Types 1 and 2 Serological Assays”
that would serve as the special control
for the device, if FDA amends the
special controls. Because FDA is
proposing to amend the special control
for this device type, the agency is
publishing the proposed rule that
designates the revised guidance
document as the special control for HSV
serological devices.
DATES: Submit written or electronic
comments on the proposed rule by
November 29, 2010.
ADDRESSES: You may submit comments,
identified by Docket No. FDA-2010-N—
0429, by any of the following methods,
except that comments on information
collection issues under the Paperwork
Reduction Act of 1995 must be
submitted to the Office of Regulatory
Affairs, Office of Management and
Budget (OMB) (see the “Paperwork
Reduction Act of 1995” section of this
document).
Electronic Submissions

Submit electronic comments in the
following way:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Written Submissions

Submit written submissions in the
following ways:

e FAX:301-827-6870.

e Mail/Hand delivery/Courier [For
paper, disk, or CD-ROM submissions]:
Division of Dockets Management (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

To ensure more timely processing of
comments, FDA is no longer accepting
comments submitted to the agency by
email. FDA encourages you to continue
to submit electronic comments by using
the Federal eRulemaking Portal, as
described previously, in the ADDRESSES
portion of this document under
Electronic Submissions.

Instructions: All submissions received
must include the agency name and
Docket No(s). and Regulatory
Information Number (RIN) (if a RIN
number has been assigned) for this
rulemaking. All comments received may
be posted without change to http://
www.regulations.gov, including any
personal information provided. For
additional information on submitting
comments, see the “Comments” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov and insert the
docket number(s), found in brackets in
the heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT: Haja
Sittana El Mubarak, Center for Devices
and Radiological Health, Bldg. 66, rm.
5519, Food and Drug Administration,
10903 New Hampshire Ave., Silver
Spring, MD 20993-0002, 301-796—6193.

SUPPLEMENTARY INFORMATION:

I. Regulatory Authorities

The act (21 U.S.C. 301 ef seq.), as
amended by the Medical Device
Amendments of 1976 (the 1976
amendments) (Public Law 94-295), Safe
Medical Devices Act (SMDA) (Public
Law 101-629), Food and Drug
Administration Modernization Act
(FDAMA) (Public Law 105-115), and
the Medical Device User Fee and
Modernization Act MDUFMA) (Public
Law 107-250), established a
comprehensive system for the regulation
of medical devices intended for human
use. Section 513 of the Federal Food,
Drug, and Cosmetic Act (the FD&C Act)
(21 U.S.C. 360c) established three
categories (classes) of devices, defined
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by the regulatory controls needed to
provide reasonable assurance of their
safety and effectiveness. The three
categories of devices are class I (general
controls), class II (special controls), and
class III (premarket approval).

Under section 513 of the FD&C Act,
FDA refers to devices that were in
commercial distribution before May 28,
1976 (the date of enactment of the 1976
amendments), as preamendments
devices. FDA classifies these devices
after it takes the following steps: (1)
Receives a recommendation from a
device classification panel (an FDA
advisory committee); (2) publishes the
panel’s recommendation for comment,
along with a proposed regulation
classifying the device; and (3) publishes
a final regulation classifying the device.
FDA has classified most
preamendments devices under these
procedures.

Devices that were not in commercial
distribution before May 28, 1976,
generally referred to as postamendments
devices are classified automatically by
statute (section 513(f) of the FD&C Act)
into class III without any FDA
rulemaking process. Those devices
remain in class III until FDA does the
following: (1) Reclassifies the device
into class I or II; (2) issues an order
classifying the device into class I or I
in accordance with section 513(f)(2) of
the FD&C Act; or (3) issues an order
finding the device to be substantially
equivalent, in accordance with section
513(i) of the FD&C Act, to a legally
marketed device that has been classified
into class I or class II. The Agency
determines whether new devices are
substantially equivalent to previously
marketed devices by means of
premarket notification procedures in
section 510(k) of the FD&C Act (21
U.S.C. 360(k)) and 21 CFR part 807 of
the regulations.

Under the 1976 amendments, class II
devices were defined as devices for
which there was insufficient
information to show that general
controls themselves would provide
reasonable assurance of safety and
effectiveness, but for which there was
sufficient information to establish
performance standards to provide such
assurance. SMDA broadened the
definition of class II devices to mean
those devices for which the general
controls by themselves are insufficient
to provide reasonable assurance of
safety and effectiveness, but for which
there is sufficient information to
establish special controls to provide
such assurance, including performance
standards, postmarket surveillance,
patient registries, development and
dissemination of guidelines,

recommendations, and any other
appropriate actions the Agency deems
necessary (section 513(a)(1)(B) of the
FD&C Act).

II. Regulatory Background of the Device

In the Federal Register of April 3,
2007 (72 FR 15830), FDA published a
final rule to reclassify HSV 1 and 2
serological assays into class II. These
assays are used as an aid in the clinical
laboratory diagnosis of diseases caused
by HSV 1 and 2. FDA identified the
guidance document entitled “Class II
Special Controls Guidance Document:
Herpes Simplex Virus Types 1 and 2
Serological Assays” as the special
control.

III. Summary of the Reasons for
Revising Special Controls

FDA believes that the special controls
for HSV 1 and 2 serological assays
should be revised because the new
special controls, in addition to general
controls, would provide reasonable
assurance of the safety and effectiveness
of the device. FDA believes there is
sufficient additional safety and efficacy
profile information to justify revising
the special controls to better provide
such assurance. We have revised the
existing guidance by rewriting the
method comparison section and the
sample selection inclusion and
exclusion criteria section. The revisions
defined and differentiated the required
studies and the study populations for
the assessment of the safety and
effectiveness of the different types of
HSV 1 and HSV 2 serological assays.
Additionally, we made several
corrections and clarifications
throughout the document to ensure
accuracy, consistency, and ease of
reading.

IV. Special Controls

In addition to general controls, FDA
believes that the revised draft guidance
document entitled “Class II Special
Controls Guidance Document: Herpes
Simplex Virus Types 1 and 2
Serological Assays” (the class II special
controls guidance document) is a
special control that is adequate to
address the risks to health associated
with the use of the device. FDA believes
that the revised class II special controls
guidance document, which incorporates
voluntary consensus standards and
describes labeling recommendations, in
addition to general controls, provides
reasonable assurance of the safety and
effectiveness of the device. Elsewhere in
this issue of the Federal Register, FDA
is publishing a notice of availability of
the revised draft class II special controls
guidance document that the Agency

would use as the special control for this
device.

The revised draft class II special
controls guidance document sets forth
the information FDA believes should be
included in premarket notification
submissions (510(k)s) for HSV 1 and 2
serological assays. FDA believes that
addressing these risks to health in a
510(k) in the manner identified in the
revised class II special controls
guidance document, or in an acceptable
alternative manner, is necessary to
provide reasonable assurance of the
safety and effectiveness of the device.

V. FDA’s Findings

As discussed previously in this
document, FDA believes HSV 1 and 2
serological assays should be classified
into class II because special controls, in
addition to general controls, provide
reasonable assurance of the safety and
effectiveness of the device and because
there is sufficient information to
establish special controls to provide
such assurance. FDA, therefore, is
proposing to establish the revised draft
class II special controls guidance
document as a special control for the
device.

Section 510(m) of the FD&C Act
provides that a class II device may be
exempt from the premarket notification
requirements under section 510(k) of the
FD&C Act, if the Agency determines that
premarket notification is not necessary
to provide reasonable assurance of the
safety and effectiveness of the device.
For this device, FDA believes that
premarket notification is necessary to
provide reasonable assurance of safety
and effectiveness and, therefore, does
not intend to exempt the device from
the premarket notification requirements.

VI. Effective Date

FDA proposes that any final
regulation based on this proposal
become effective 30 days after its date
of publication in the Federal Register.

VII. Environmental Impact

The agency has determined under 21
CFR 25.34(b) that this proposed
reclassification action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

VIIL Analysis of Impacts

FDA has examined the impacts of the
proposed rule under Executive Order
12866 and the Regulatory Flexibility Act
(5 U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Public
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Law 104-4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The Agency
believes that this proposed rule is not a
significant regulatory action as defined
by the Executive order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because the changes to the
guidance are minimal, the Agency
proposes to certify that the final rule
will not have a significant economic
impact on a substantial number of small
entities.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before proposing “any rule that
includes any Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100,000,000
or more (adjusted annually for inflation)
in any one year.” The current threshold
after adjustment for inflation is $135
million, using the most current (2009)
Implicit Price Deflator for the Gross
Domestic Product. FDA does not expect
this proposed rule to result in any 1-
year expenditure that would meet or
exceed this amount.

The changes to the guidance include
adding specific recommendations on
appropriate comparators for tests for
antibodies and antigens, as well as
recommendations for sample selection
inclusion and exclusion criteria to
define the target populations for HSV 1
and HSV 2 serological assays. These
recommended changes would increase
the usefulness of the guidance while
imposing a minimal burden.

IX. Federalism

FDA has analyzed this proposed rule
in accordance with the principles set
forth in Executive Order 13132. Section
4(a) of the Executive order requires
agencies to “construe * * * a Federal
statute to preempt State law only where
the statute contains an express
preemption provision or there is some
other clear evidence that the Congress
intended preemption of State law, or
where the exercise of State authority
conflicts with the exercise of Federal
authority under the Federal statute.”
Federal law includes an express

preemption provision that preempts
certain state requirements “different
from or in addition to” certain Federal
requirements applicable to devices. (See
section 521 of the FD&C Act (21 U.S.C.
360k); Medtronic v. Lohr 518 U.S. 470
(1996); and Riegel v. Medtronic, 128 S.
Ct. 999 (2008)). If this proposed rule is
made final, the special controls
established by the final rule would
create “requirements” for specific
medical devices under 21 U.S.C. 360k,
even though product sponsors have
some flexibility in how they meet those
requirements (see Papike v. Tambrands,
Inc., 107 F.3d 737, 740-742 (9th Cir.
1997)).

X. Paperwork Reduction Act of 1995

FDA tentatively concludes that this
proposed rule contains no new
collections of information. Therefore,
clearance by OMB under the Paperwork
Reduction Act of 1995 (the PRA) (44
U.S.C. 3501-3520) is not required.

This proposed rule designates a
revised guidance document as a special
control. FDA also tentatively concludes
that the revised draft special control
guidance document does not contain
new information collection provisions
that are subject to review and clearance
by OMB under the PRA. Elsewhere in
this issue of the Federal Register, FDA
is publishing a notice announcing the
availability of that revised draft
guidance document entitled “Class II
Special Controls Guidance Document:
Herpes Simplex Virus Types 1 and 2
Serological Assays,” which contains an
analysis of the paperwork burden for the
draft guidance.

XI. Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) either electronic or written
comments regarding this document. It is
only necessary to send one set of
comments. It is no longer necessary to
send two copies of mailed comments.
Identify comments with the docket
number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

List of Subjects in 21 CFR Part 866

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR part 866 be amended as follows:

PART 866—IMMUNOLOGY AND
MICROBIOLOGY DEVICES

1. The authority citation for 21 CFR
part 866 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.

2. Revise § 866.3305 to read as
follows:

§866.3305 Herpes simplex virus
serological assays.

(a) Identification. Herpes simplex
virus serological assays are devices that
consist of antigens and antisera used in
various serological tests to identify
antibodies to herpes simplex virus in
serum. Additionally, some of the assays
consist of herpes simplex virus antisera
conjugated with a fluorescent dye
(immunofluorescent assays) used to
identify herpes simplex virus directly
from clinical specimens or tissue
culture isolates derived from clinical
specimens. The identification aids in
the diagnosis of diseases caused by
herpes simplex viruses and provides
epidemiological information on these
diseases. Herpes simplex viral
infections range from common and mild
lesions of the skin and mucous
membranes to a severe form of
encephalitis (inflammation of the brain).
Neonatal herpes virus infections range
from a mild infection to a severe
generalized disease with a fatal
outcome.

(b) Classification. Class II (special
controls). The device is classified as
class II (special controls). The special
control for the device is FDA’s revised
guidance document entitled “Class II
Special Controls Guidance Document:
Herpes Simplex Virus Types 1 and 2
Serological Assays.” For availability of
the revised guidance document, see
§866.1(e).

Dated: September 16, 2010.

Leslie Kux,

Acting Assistant Commissioner for Policy.
[FR Doc. 2010-23639 Filed 9-27-10; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs

25 CFR Chapter |

No Child Left Behind School Facilities
and Construction Negotiated
Rulemaking Committee—Notice of
Meeting

AGENCY: Bureau of Indian Affairs,
Interior.
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ACTION: Negotiated Rulemaking
Committee meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act, the
Bureau of Indian Affairs is announcing
that the No Child Left Behind School
Facilities and Construction Negotiated
Rulemaking Committee will hold its
fourth meeting in Bloomington,
Minnesota. The purpose of the meeting
is to continue working on reports and
recommendations to Congress and the
Secretary as required under the No
Child Left Behind Act of 2001.

DATES: The Committee’s fourth meeting
will begin at 8 a.m. on October 12, 2010,
and end at 12:30 p.m. on October 15,
2010.

ADDRESSES: The meeting will be held at
the Ramada Mall of America Hotel, 2300
East American Boulevard, Bloomington,
Minnesota 55425.
FOR FURTHER INFORMATION CONTACT: The
Designated Federal Official, Michele F.
Singer, Director, Office of Regulatory
Affairs and Collaborative Action, Office
of the Assistant Secretary—Indian
Affairs, 1001 Indian School Road, NW.,
Suite 312, Albuquerque, NM 87104;
telephone (505) 563—-3805; fax (505)
563-3811.
SUPPLEMENTARY INFORMATION: The No
Child Left Behind School Facilities and
Construction Negotiated Rulemaking
Committee was established to prepare
and submit to the Secretary a catalog of
the conditions at Bureau-funded
schools, and to prepare reports covering:
The school replacement and new
construction needs at Bureau-funded
school facilities; a formula for the
equitable distribution of funds to
address those needs; a list of major and
minor renovation needs at those
facilities; and a formula for equitable
distribution of funds to address those
needs. The reports are to be submitted
to Congress and to the Secretary. The
Committee also expects to draft
proposed regulations covering
construction standards for heating,
lighting, and cooling in home-living
(dormitory) situations.

The following items will be on the
agenda:

e Review and approve July 2010
meeting summary;

¢ General update from September
group meeting and progress made;

¢ Discussion of workgroup drafts,
including a section-by-section analysis
and organization of content;

¢ Drafting of full report;

¢ Planning for January 2011 meeting;
and

¢ Public comments.

Written comments may be sent to the
Designated Federal Official listed in the

FOR FURTHER INFORMATION CONTACT
section above. All meetings are open to
the public; however, transportation,
lodging, and meals are the responsibility
of the participating public.

Dated: September 20, 2010.
Larry Echo Hawk,
Assistant Secretary—Indian Affairs.
[FR Doc. 2010-24107 Filed 9-27-10; 8:45 am]
BILLING CODE 4310-W7-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 85, 86, and 600
DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration
49 CFR Part 575

[EPA-HQ-OAR-2009-0865; FRL—-9208-1;
NHTSA-2010-0087]

RIN 2060-AQ09; RIN 2127-AK73

Public Hearing Locations for the
Proposed Fuel Economy Labels

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of public hearings.

SUMMARY: EPA and NHTSA are
announcing the location addresses for
the public hearings to be held for
“Revisions and Additions to Motor
Vehicle Fuel Economy Label,”
published in the Federal Register on
September 23, 2010. The goal of a
revised label will be to provide
consumers with simple, straightforward
comparisons across all vehicles types,
including electric vehicles (EV), plug-in
hybrid electric vehicles (PHEV), and
conventional gasoline and diesel
vehicles. NHTSA and EPA are
proposing these changes in compliance
with the Energy Independence and
Security Act (EISA) of 2007, which
imposes several new labeling
requirements. Also, the agencies believe
that the current labels can be improved
to help consumers make more informed
vehicle purchase decisions and to
address the entrance of advanced
technology vehicles into the U.S.
market. The new labels are proposed to
be displayed on new vehicles beginning
with the 2012 model year.

DATES: NHTSA and EPA will jointly
hold two public hearings on the
following dates: Thursday, October 14,
2010, in Chicago, Illinois, and
Thursday, October 21, 2010, in Los
Angeles, California. The hearing

sessions will be from 12 p.m. to 4 p.m.
and 6 p.m. to 10 p.m. local time and
continue until everyone has had a
chance to speak. Note that the times
have changed from those indicated in
the proposed rule.

ADDRESSES: NHTSA and EPA will
jointly hold two public hearings at the
following locations: Wyndham Hotel,
633 North St. Clair St., Chicago, Illinois
60611 on Thursday, October 14, 2010;
and Sheraton Los Angeles Downtown
Hotel, 711 South Hope Street, Los
Angeles, California 90017 on Thursday,
October 21, 2010.

FOR FURTHER INFORMATION CONTACT:
EPA: Lucie Audette, Office of
Transportation and Air Quality,
Assessment and Standards Division,
Environmental Protection Agency, 2000
Traverwood Drive, Ann Arbor, MI
48105; telephone number: 734-214—
4850; fax number: 734—214—4816; e-mail
address: audette.lucie@epa.gov, or
Assessment and Standards Division
Hotline; telephone number (734) 214—
4636; e-mail address: asdinfo@epa.gov.
NHTSA: Gregory Powell, National
Highway Traffic Safety Administration,
1200 New Jersey Avenue, SE.,
Washington, DC 20590. Telephone:
(202) 366—5206; Fax: (202) 493-2990; e-
mail address: gregory.powell@dot.gov.
SUPPLEMENTARY INFORMATION: The
purpose of the public hearings is to
obtain public testimony or comment on
the Agency’s proposed revisions and
additions to the motor vehicle fuel
economy label.? If you would like to
present testimony at the public
hearings, we ask that you notify the EPA
and NHTSA contact persons listed
under FOR FURTHER INFORMATION
CONTACT at least ten days before the
hearing. Once EPA and NHTSA learn
how many people have registered to
speak at the public hearing, we will
allocate an appropriate amount of time
to each participant, allowing time for
necessary breaks throughout the
hearing. For planning purposes, each
speaker should anticipate speaking for
approximately ten minutes, although we
may need to adjust the time for each
speaker if there is a large turnout. We
suggest that you bring copies of your
statement or other material for the EPA
and NHTSA panels and the audience. It
would also be helpful if you send us a
copy of your statement or other
materials before the hearing. To
accommodate as many speakers as
possible, we prefer that speakers not use
technological aids (e.g., audio-visuals,
computer slideshows). However, if you

1FR-9197-3; EPA-HQ-OAR-2009-0865;
NHTSA-2010-0087.
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plan to do so, you must notify the
contact persons in the FOR FURTHER
INFORMATION CONTACT section above.
You also must make arrangements to
provide your presentation or any other
aids to NHTSA and EPA in advance of
the hearing in order to facilitate set-up.
In addition, we will reserve a block of
time for anyone else in the audience
who wants to give testimony.

The hearing will be held at a site
accessible to individuals with
disabilities. Individuals who require
accommodations such as sign language
interpreters should contact the persons
listed under FOR FURTHER INFORMATION
CONTACT section above no later than ten
days before the date of the hearing.

NHTSA and EPA will conduct the
hearing informally, and technical rules
of evidence will not apply. We will
arrange for a written transcript of the
hearing and keep the official record of
the hearing open for 30 days to allow
you to submit supplementary
information. You may make
arrangements for copies of the transcript
directly with the court reporter.

Dated: September 24, 2010.
Lori Stewart,
Acting Director, Office of Transportation and
Air Quality, Environmental Protection
Agency.

Dated: September 23, 2010.
Joseph S. Carra,
Acting Associate Administrator, Office of
Rulemaking, National Highway Traffic Safety
Administration, Department of
Transportation.
[FR Doc. 2010-24409 Filed 9-27-10; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 5

Negotiated Rulemaking Committee on
Designation of Medically Underserved
Populations and Health Professional
Shortage Areas; Notice of Meeting

AGENCY: Health Resources and Services
Administration, HHS.

ACTION: Negotiated Rulemaking
Committee meeting.

SUMMARY: In accordance with section
10(a)(2) of the Federal Advisory
Committee Act (Pub. L. 92—463), notice
is hereby given of the following meeting
of the Negotiated Rulemaking
Committee on Designation of Medically
Underserved Populations and Health
Professional Shortage Areas.

DATES: Meetings will be held on October
13, 2010, 9:30 a.m. to 5 p.m.; October

14, 2010, 9 a.m. to 4:30 p.m.; and
October 15, 2010, 9 a.m. to 12 p.m.

ADDRESSES: Meetings will be held at the
Legacy Hotel and Meeting Centre,
Georgetown Room, 1775 Rockville Pike,
Rockville, Maryland 20852, (301) 881—
2300.

FOR FURTHER INFORMATION CONTACT: For
more information, please contact Nicole
Patterson, Office of Shortage
Designation, Bureau of Health
Professions, Health Resources and
Services Administration, Room 9A—-18,
Parklawn Building, 5600 Fishers Lane,
Rockville, Maryland 20857, Telephone
(301) 443-9027, E-mail:
npatterson@hrsa.gov or visit http://
bhpr.hrsa.gov/shortage/.

SUPPLEMENTARY INFORMATION: Status:
The meeting will be open to the public.

Purpose: The purpose of the
Negotiated Rulemaking Committee on
Designation of Medically Underserved
Populations and Health Professional
Shortage Areas is to establish a
comprehensive methodology and
criteria for Designation of Medically
Underserved Populations and Primary
Care Health Professional Shortage
Areas, using a Negotiated Rulemaking
(NR) process. It is hoped that use of the
NR process will yield a consensus
among technical experts and
stakeholders on a new rule, which will
then be published as an Interim Final
Rule in accordance with Section 5602 of
Public Law 111-148, the Patient
Protection and Affordable Care Act of
2010.

Agenda: The meeting will be held on
Wednesday, October 13, Thursday,
October 14 and Friday, October 15. It
will include a discussion of the various
components of a possible methodology
for identifying areas of shortage and
underservice, based on the
recommendations of the Committee in
the previous meeting. The Friday
morning meeting will include
development of the agenda for the next
meeting, as well as an opportunity for
public comment.

Requests from the public to make oral
comments or to provide written
comments to the Committee should be
sent to Nicole Patterson at the contact
address above at least 10 days prior to
the meeting. The meetings will be open
to the public as indicated above, with
attendance limited to space available.
Individuals who plan to attend and
need special assistance, such as sign
language interpretation or other
reasonable accommodations, should
notify the Contact Person listed above at
least 10 days prior to the meeting.
Members of the public will have the

opportunity to provide comments at the
Friday morning meeting.

Dated: September 21, 2010.
Sahira Rafiullah,

Director, Division of Policy and Information
Coordination.

[FR Doc. 2010-24207 Filed 9-27-10; 8:45 am]
BILLING CODE 4165-15-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 595
[Docket No. NHTSA-2010-0133]
RIN 2127-AK77

Make Inoperative Exemptions; Vehicle
Modifications To Accommodate People
With Disabilities, Side Impact
Protection

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This NPRM proposes to
amend our regulations to correct and
expand a reference in an exemption
relating to the Federal motor vehicle
safety standard for side impact
protection. The expanded exemption
would facilitate the mobility of
physically disabled drivers and
passengers. This document responds to
a petition from Bruno Independent
Living Aids.

DATES: You should submit your
comments early enough to ensure that
the Docket receives them not later than
October 28, 2010.

ADDRESSES: You may submit comments
to the docket number identified in the
heading of this document by any of the
following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Mail: Docket Management Facility:
U.S. Department of Transportation, 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery or Courier: 1200
New Jersey Avenue, SE., West Building
Ground Floor, Room W12-140, between
9 a.m. and 5 p.m. ET, Monday through
Friday, except Federal holidays.

e Fax:202—493-2251.

Instructions: For detailed instructions
on submitting comments and additional
information on the rulemaking process,
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see the Public Participation heading of
the SUPPLEMENTARY INFORMATION section
of this document. Note that all
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided. Please
see the Privacy Act heading below.

Privacy Act: Anyone is able to search
the electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78).

For access to the docket to read
background documents or comments
received, go to http://
www.regulations.gov or the street
address listed above. Follow the online
instructions for accessing the dockets.

FOR FURTHER INFORMATION CONTACT:
Shelley Bolbrugge, NHTSA Office of
Crash Avoidance Standards, NVS-123
(telephone 202—-366-9146) (fax 202—
493-2739), or Deirdre Fujita, NHTSA
Office of Chief Counsel, NCC-112
(telephone 202—-366-2992) (fax 202—
366—3820). The mailing address for
these officials is: National Highway
Traffic Safety Administration, 1200 New
Jersey Avenue, SE., Washington, DC
20590.

SUPPLEMENTARY INFORMATION:

Background

The National Traffic and Motor
Vehicle Safety Act (49 U.S.C. Chapter
301) (“Safety Act”) and NHTSA’s
regulations require vehicle
manufacturers to certify that their
vehicles comply with all applicable
Federal motor vehicle safety standards
(FMVSSs) (see 49 U.S.C. 30112; 49 CFR
part 567). A vehicle manufacturer,
distributor, dealer, or repair business
generally may not knowingly make
inoperative any part of a device or
element of design installed in or on a
motor vehicle in compliance with an
applicable FMVSS (see 49 U.S.C.
30122). NHTSA has the authority to
issue regulations that exempt regulated
entities from the “make inoperative”
provision (49 U.S.C. 30122(c)). The
agency has used that authority to
promulgate 49 CFR part 595, subpart C,
“Make Inoperative Exemptions, Vehicle
Modifications to Accommodate People
with Disabilities.”

49 CFR part 595 subpart C sets forth
exemptions from the make inoperative
provision to permit, under limited
circumstances, vehicle modifications

that take the vehicles out of compliance
with certain FMVSSs when the vehicles
are modified to be used by persons with
disabilities after the first retail sale of
the vehicle for purposes other than
resale. The regulation was promulgated
to facilitate the modification of motor
vehicles so that persons with disabilities
can drive or ride in them. The
regulation involves information and
disclosure requirements and limits the
extent of modifications that may be
made.

Under the regulation, a motor vehicle
repair business that modifies a vehicle
to enable a person with a disability to
operate or ride as a passenger in the
motor vehicle and that avails itself of
the exemption provided by 49 CFR part
595 subpart C must register itself with
NHTSA. The modifier is exempted from
the make inoperative provision of the
Safety Act, but only to the extent that
the modifications affect the vehicle’s
compliance with the FMVSSs specified
in 49 CFR 595.7(c) and only to the
extent specified in 595.7(c).
Modifications that would take the
vehicle out of compliance with any
other FMVSS, or with an FMVSS listed
in 595.7(c) but in a manner not specified
in that paragraph are not exempted by
the regulation. The modifier must affix
a permanent label to the vehicle
identifying itself as the modifier and the
vehicle as no longer complying with all
FMVSS in effect at original
manufacture, and must provide and
retain a document listing the FMVSSs
with which the vehicle no longer
complies and indicating any reduction
in the load carrying capacity of the
vehicle of more than 100 kilograms (220
pounds).

Current Exemption in Part 595
Regarding Side Impact Protection

Currently, 49 CFR part 595 subpart C
sets forth an exemption from “S5 of 49
CFR 571.214 [FMVSS No. 214] for the
designated seating position modified, in
any cases in which the restraint system
and/or seat at that position must be
changed to accommodate a person with
a disability.” 49 CFR 595.7(c)(15).

The reference to S5 of FMVSS No. 214
is outdated. S5 had referred to the
dynamic performance requirements that
vehicles must meet when subjected to a
moving deformable barrier (MDB) test.
The MDB test simulates an intersection
collision with one vehicle being struck
in the side by another vehicle. In 2007,
NHTSA upgraded FMVSS No. 214 and
reorganized the standard.? The MDB test

172 FR 51908, September 11, 2007; response to
petitions for reconsideration, 73 FR 32473, June 9,
2003; 75 FR 12123, March 15, 2010.

was redesignated as S7 and upgraded
with the adoption of new technically-
advanced test dummies representing a
5th percentile adult female and a 50th
percentile adult male and enhanced
injury criteria.

In addition, the final rule added a
new vehicle-to-pole test to the standard
(see S9, 49 CFR 571.214). The pole test
simulates a vehicle crashing sideways
into narrow fixed objects, such as utility
poles and trees. The pole test requires
vehicle manufacturers to assure head
and improved chest protection in side
crashes for a wide range of occupant
sizes and over a broad range of seating
positions. Manufacturers will likely
meet the upgraded requirements of the
standard by vehicle modifications that
include installing side air bags in
vehicle seats and/or door panels and
side roof rails. The phase-in of the
upgraded MDB and pole test
requirements began September 1, 2010.

Petition for Rulemaking

On February 12, 2009, Bruno
Independent Living Aids (Bruno)
submitted a petition for rulemaking to
expand the specified requirements of
FMVSS No. 214 referenced in § 595.7.
Bruno manufactures a product line
called “Turning Automotive Seating
(TAS).” A TAS seat replaces the seat
installed by the original equipment
manufacturer (OEM). Bruno states that
the purpose of the TAS is—

to provide safe access to private motor
vehicles for mobility-impaired drivers or
passengers, semi-ambulatory or transferring
from a wheelchair.

The Bruno TAS replaces the OEM seat in
a sedan, minivan, van, pickup, or SUV. In its
various configurations the Bruno TAS seat
pivots from the forward-facing driving
position to the side-facing entry position,
extends outward and lowers to a suitable
transfer height, providing the driver and/or
passengers a convenient and safe entry into
the vehicle. The transfer into the seat takes
place safely, while outside the vehicle, and
the occupant remains in the seat during the
entry process, using the OEM seatbelts while
traveling in the vehicle. Exiting the vehicle
is accomplished by reversing the process. A
further TAS option is a mobility base, which
converts the automotive seat into a
wheelchair, that eliminates a need for
transferring from the seat altogether.

The petitioner believes that this
method of vehicle entry and exit is safer
than using a platform lift to enter a
vehicle or entering and exiting
unassisted. Bruno states in its petition
that: “* * * torso side air bags are
commonly installed in the outboard side
of the OEM seat backrest” and would be
removed when installing a TAS system
requiring the exemption. Bruno seeks a
part 595 exemption similar to the
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existing exemption from the MDB test.
Additionally, Bruno seeks to expand
part 595 to allow an exemption from the
new S9 Vehicle-To-Pole test
requirements.

Response to Petition

NHTSA has decided to grant Bruno’s
petition. We propose to amend
§595.7(c)(15) to reference the upgraded
MDB requirements and to expand the
exemption to include the pole test
requirements.

MDB Test Requirements

The September 11, 2007 FMVSS No.
214 final rule redesignated the MDB
requirements as S7. Because
§595.7(c)(15)’s reference to S5 is no
longer valid, today’s NPRM would
change that paragraph’s reference from
S5 to S7.

We believe that there is a continuing
need for the exemption from the MDB
requirements. The original make
inoperative exemption for the MDB
requirements was granted because
NHTSA was aware of drivers or
passengers who needed to have a
modifier change the restraint system or
vehicle seat to accommodate a disability
(66 FR 12637). At the time of the final
rule we allowed the exemption because
we determined that a change in the
restraint system or seat location could
affect the measurement of the injury
criteria specified in the standard. The
upgraded FMVSS No. 214 incorporates
enhanced MDB requirements that could
likewise be affected by an alteration of
the restraint system and/or seat at the
designated seating position being
modified.

The enhanced MDB requirements will
improve head, chest, and pelvic
protection in side crashes. Data from
tests conducted pursuant to the
September 2007 FMVSS No. 214 final
rule showed that many vehicles will
depend on side impact air bag
technology to meet all of the injury
criteria of the standard when tested with
the 5th percentile female and 50th
percentile male dummies. If the side air
bags in vehicles designed to the new
requirements were removed, modifiers
will take the vehicles out of compliance
with the MDB test.

The agency also tentatively believes
that the compliance with the injury
criteria for the MDB test could be
affected even if vehicle seats with seat-
mounted air bags are not removed but
are instead changed in a less significant
way to accommodate a person with a
disability (e.g., an OEM seat is mounted
on a 6-way power seat base). This is
because there could be countermeasures
that were designed to protect the

occupant at the OEM seating position
that may no longer be as protective at
the position at which the seat is placed
after the modification.

Pole Test Requirements

We propose to expand §595.7(c)(15)
to include an exemption for
modifications that affect the vehicle’s
compliance with the pole test
requirements of FMVSS No. 214 (set
forth in S9 of the standard) in any case
in which the restraint system and/or
seat at that position must be changed to
accommodate a person with a disability.
The pole test applies to the driver and
right front seat passenger seating
positions. When NHTSA issued the
final rule upgrading FMVSS No. 214,
the agency believed that the upgraded
requirements will “lead to the
installation of new technologies, such as
side curtain air bags and torso side air
bags.” The countermeasure most likely
to be used in the foreseeable future to
meet the pole test requirements is side
air bag technology incorporated in the
vehicle’s roof rail (side air bag curtain),
door, and/or the vehicle seat.

In our NPRM preceding the make
inoperative exemption final rule (63 FR
51547, September 28, 1998), NHTSA
stated the following when addressing
frontal air bag technology. The agency
explained that, when a vehicle is
modified to accommodate a person with
a disability, typically the nature of the
work that is done requires the air bag or
some part of the crash sensing system
connected to it to be removed. The make
inoperative exemption was needed
when the OEM-supplied seat had to be
removed or work done to disengage or
possibly affect the performance of the
air bag system.

These same considerations apply to
the side air bag systems. Removing an
OEM seat that has a side air bag and
replacing it with an aftermarket seat that
does not would likely make inoperative
the system installed in compliance with
FMVSS No. 214. Making some other
substantive modification of the OEM
seat or restraint system to accommodate
a person with a disability could also
affect the measurement of the injury
criteria specified in the standard. We
tentatively believe that an exemption
from the make inoperative provision
with regard to the pole test in FMVSS
No. 214 is needed to permit
modification of the vehicle’s seating
system to accommodate a person with a
disability. This is comparable to the
position taken by NHTSA with regard to
the make inoperative exemption for
frontal air bags required by FMVSS No.
208. See 595.7(c)(14).

However, we recognize that the
petitioner’s request presents a trade-off
of substantial side impact protection in
exchange for continued mobility for
people with disabilities and some
enhancement in easier and possibly
safer vehicle entry and exit.2 Comments
are requested on the proposed
exemption. To achieve the maximum
safety benefit of the regulations, it is our
desire to provide the narrowest
exemption possible to accommodate the
needs of disabled persons, without
unreasonably expanding its use to
situations where the benefits of the
exemption may be outweighed by the
drawbacks of nonconformance with the
safety standard. We seek comment on
whether an exemption is needed to
make inoperative side curtain and torso
air bags that are not located in the seat,
i.e., side air bags that are found, for
example, in door panels, pillars, or roof
headliners. Could the vehicle seating
system be removed or modified without
negatively affecting the crash sensing
system for door-mounted side air bags
or roof-mounted window curtains?
NHTSA would like to know if keeping
air bags and activation systems that are
not contained in the OEM seating
systems would be compatible with
adaptive seating currently in use. Would
these modifications affect another
designated seating position? What types
of modifications would be necessary?

Dates

We are limiting the comment period
to 30 days because the upgraded FMVSS
No. 214 requirements have begun
phasing in September 1, 2010. NHTSA
would like to consider the comments
and complete this response to the
petition as (}uickly as possible.

In view of the September 1, 2010
phase-in date for the FMVSS No. 214
amendments, and because this
rulemaking would remove a restriction
on the modification of vehicles for
persons with disabilities, if a final rule
is issued NHTSA anticipates making the
amendment effective in less than 180
days following publication of the rule.

Rulemaking Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

NHTSA has considered the impact of
this rulemaking action under E.O. 12866
and the Department of Transportation’s
regulatory policies and procedures. This

2NHTSA estimated in the FMVSS No. 214
rulemaking that side head and torso air bags result
in a 24 percent reduction in fatality risk for nearside
occupants and an estimated 14 percent reduction in
fatality risk by torso bags alone. See Docket No.
NHTSA-29134, NHTSA’s Final Regulatory Impact
Analysis.)
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rulemaking document was not reviewed
by the Office of Management and
Budget under E.O. 12866, “Regulatory
Planning and Review.” It is not
considered to be significant under E.O.
12866 or the Department’s Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979). NHTSA has
determined that the effects are so minor
that a regulatory evaluation is not
needed to support the subject
rulemaking. This rulemaking would
impose no costs on the vehicle
modification industry. If anything, there
could be a cost savings due to the
proposed exemptions.

Modifying a vehicle in a way that
makes inoperative the performance of
side impact air bags could be
detrimental for the occupants of the
vehicle in a side crash. However, the
number of vehicles potentially modified
would be very few in number. This is
essentially the trade-off that NHTSA is
faced with when increasing mobility for
persons with disabilities: When
necessary vehicle modifications are
made, some safety may unavoidably be
lost to gain personal mobility. We have
requested comments on how the agency
may make the exemption as narrow as
reasonably possible.

Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996), whenever an agency is required
to publish a notice of proposed
rulemaking or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). The Small Business
Administration’s regulations at 13 CFR
part 121 define a small business, in part,
as a business entity “which operates
primarily within the United States.” (13
CFR 121.105(a)). No regulatory
flexibility analysis is required if the
head of an agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities. SBREFA amended the
Regulatory Flexibility Act to require
Federal agencies to provide a statement
of the factual basis for certifying that a
rule will not have a significant
economic impact on a substantial
number of small entities.

NHTSA has considered the effects of
this proposed rule under the Regulatory
Flexibility Act. Most dealerships and
repair businesses are considered small
entities, and a substantial number of
these businesses modify vehicles to

accommodate individuals with
disabilities. I certify that this proposed
rule would not have a significant
economic impact on a substantial
number of small entities. While most
dealers and repair businesses would be
considered small entities, the proposed
exemption would not impose any new
requirements, but would instead
provide additional flexibility. Therefore,
the impacts on any small businesses
affected by this rulemaking would not
be substantial.

Executive Order 13132 (Federalism)

NHTSA has examined today’s
proposed rule pursuant to Executive
Order 13132 (64 FR 43255; Aug. 10,
1999) and concluded that no additional
consultation with States, local
governments, or their representatives is
mandated beyond the rulemaking
process. The agency has concluded that
the proposed rule does not have
sufficient federalism implications to
warrant consultation with State and
local officials or the preparation of a
federalism summary impact statement.
The proposal does not have “substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This proposed
rule would not impose any
requirements on anyone. This proposal
would lessen a burden on modifiers.

NHTSA rules can have preemptive
effect in two ways. First, the National
Traffic and Motor Vehicle Safety Act
contains an express preemption
provision:

When a motor vehicle safety standard is in
effect under this chapter, a State or a political
subdivision of a State may prescribe or
continue in effect a standard applicable to
the same aspect of performance of a motor
vehicle or motor vehicle equipment only if
the standard is identical to the standard
prescribed under this chapter.

49 U.S.C. 30103(b)(1). This provision is
not relevant to this rulemaking as it
does not involve the establishing,
amending or revoking or a Federal
motor vehicle safety standard.

Second, the Supreme Court has
recognized the possibility, in some
instances, of implied preemption of
State requirements imposed on motor
vehicle manufacturers, including
sanctions imposed by State tort law. We
are unaware of any State law or action
that would prohibit the actions that this
proposed rule would permit.

Civil Justice Reform

When promulgating a regulation,
agencies are required under Executive

Order 12988 to make every reasonable
effort to ensure that the regulation, as
appropriate: (1) Specifies in clear
language the preemptive effect; (2)
specifies in clear language the effect on
existing Federal law or regulation,
including all provisions repealed,
circumscribed, displaced, impaired, or
modified; (3) provides a clear legal
standard for affected conduct rather
than a general standard, while
promoting simplification and burden
reduction; (4) specifies in clear language
the retroactive effect; (5) specifies
whether administrative proceedings are
to be required before parties may file
suit in court; (6) explicitly or implicitly
defines key terms; and (7) addresses
other important issues affecting clarity
and general draftsmanship of
regulations.

Pursuant to this Order, NHTSA notes
as follows. The preemptive effect of this
proposed rule is discussed above.
NHTSA notes further that there is no
requirement that individuals submit a
petition for reconsideration or pursue
other administrative proceeding before
they may file suit in court.

National Technology Transfer and
Advancement Act

Under the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (Pub. L. 104-113), “all Federal
agencies and departments shall use
technical standards that are developed
or adopted by voluntary consensus
standards bodies, using such technical
standards as a means to carry out policy
objectives or activities determined by
the agencies and departments.”
Voluntary consensus standards are
technical standards (e.g., materials
specifications, test methods, sampling
procedures, and business practices) that
are developed or adopted by voluntary
consensus standards bodies, such as the
Society of Automotive Engineers (SAE).
The NTTAA directs us to provide
Congress, through OMB, explanations
when we decide not to use available and
applicable voluntary consensus
standards. No voluntary standards exist
regarding this proposed exemption for
modification of vehicles to
accommodate persons with disabilities.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 requires agencies to prepare a
written assessment of the costs, benefits
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local or tribal governments, in the
aggregate, or by the private sector, of
more than $100 million annually
(adjusted for inflation with base year of
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1995). This proposed exemption would
not result in expenditures by State, local
or tribal governments, in the aggregate,
or by the private sector in excess of $100
million annually.

National Environmental Policy Act

NHTSA has analyzed this rulemaking
action for the purposes of the National
Environmental Policy Act. The agency
has determined that implementation of
this action would not have any
significant impact on the quality of the
human environment.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA), a person is not required
to respond to a collection of information
by a Federal agency unless the
collection displays a valid OMB control
number. This proposal does not contain
new reporting requirements or requests
for information beyond what is already
required by 49 CFR Part 595 Subpart C.

Plain Language

Executive Order 12866 requires each
agency to write all rules in plain
language. Application of the principles
of plain language includes consideration
of the following questions:

e Have we organized the material to
suit the public’s needs?

o Are the requirements in the rule
clearly stated?

¢ Does the rule contain technical
language or jargon that isn’t clear?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

e Would more (but shorter) sections
be better?

e Could we improve clarity by adding
tables, lists, or diagrams?

e What else could we do to make the
rule easier to understand?

If you have any responses to these
questions, please include them in your
comments on this proposal.

Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

List of Subjects in 49 CFR Part 595

Motor vehicle safety, Motor vehicles.

In consideration of the foregoing, we
propose to amend 49 CFR part 595 to
read as follows:

PART 595—MAKE INOPERATIVE
EXEMPTIONS

1. The authority citation for part 595
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, 30122 and 30166; delegation of
authority at 49 CFR 1.50.

2. Amend §595.7 by revising
paragraph (c)(15) to read as follows:

§595.7 Requirements for vehicle
modifications to accommodate people with
disabilities.
* * * * *

(c)
* * * * *

(15) S7 and S9 of 49 CFR 571.214, for
the designated seating position
modified, in any cases in which the
restraint system and/or seat at that
position must be changed to

accommodate a person with a disability.
* * * * *

Issued on: September 23, 2010.
Joseph S. Carra,

Acting Associate Administrator for
Rulemaking.

[FR Doc. 2010-24344 Filed 9-27-10; 8:45 am]
BILLING CODE 4910-59-P
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AFRICAN DEVELOPMENT
FOUNDATION

Board of Directors Meeting

MEETING: African Development
Foundation, Board of Directors Meeting.
TIME: Tuesday, October 19, 2010 8:30
a.m. to 1 p.m.

PLACE: African Development
Foundation, Conference Room, 1400 I
Street, NW., Suite 1000, Washington,
DC 20005

DATE: Tuesday, October 19, 2010.
STATUS:

1. Open session, Tuesday, October 19,
2010, 8:30 a.m. to 12 p.m.; and

2. Closed session, Tuesday, October
19, 2010, 12 p.m. to 1 p.m.

Due to security requirements and
limited seating, all individuals wishing
to attend the open session of the
meeting must notify Michele M. Rivard
at (202) 673-3916 or mrivard@usadf.gov
of your request to attend by 5 p.m. on
Thursday, October 14, 2010.

Lloyd O. Pierson,

President & CEO, USADF.

[FR Doc. 2010-24325 Filed 9-27-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

September 22, 2010.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the

methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Food and Nutrition Service

Title: Innovation for Healthy Kids
Challenge to Promote the Open
Government Initiative.

OMB control number: 0584—0555.

Summary of collection: The demand
for innovative and relevant nutrition
education technologies is needed to
address the epidemic rates of obesity
within the U.S. population and address
the promotion of the most recent
version of the Dietary Guidelines for
Americans. The Center for Nutrition
Policy and Promotion (CNPP) of the
U.S. Department of Agriculture invites
developers, programmers, highly
motivated gamers and the general public
to develop creative and educational
games and applications that are based
on the Food Nutrition and Consumer
Services Dataset. With childhood
obesity continuing to rise, the goal of
the Challenge is to motivate talented
individuals to create innovative, fund,
and engaging applications or games that
encourage parents and children,

especially “tweens” (aged 9-12) to eat
more healthfully and be more physically
active. The statutory requirements for
this collection can be found in the
Department of Agriculture Organic Act
of 1862, 7 U.S.C. 2201, the National
Agricultural Research, Extension, and
Teaching Policy Act of 1977 and the
National Nutrition Monitoring and
Related Research Act of 1990.

Need and use of the information: The
information will be collected from
individuals, companies, organizations,
and government agencies to create
challenges and award prizes for solving
problems. The purpose of the contest is
to develop new and innovative
technology to reach children, ages 9-12,
either directly or through their parents
using the MyPyramid Dataset. This
initiative will not only increase access
to socially relevant technologies that
seek to improve eating and physical
activity behaviors among children but
could also expand the tools available
through the MyPyramid Web site. The
contest will explore ways to address the
following behavioral objectives: (1)
Increase consumption of whole grains,
fruit and vegetables, low-or non-fat
milk, and lean sources of protein; (2)
Develop temporary and relevant
nutrition education tools for kids; (3)
Address calorie intake and food portion
sizes; (4) Increase physical activity.
Inability to collect this information will
result in a decrease in effort for
contributing to the goal of achieving the
President’s Open Government Initiative.

Description of respondents:
Individuals or household; Business or
other for-profit; Not-for-profit
institutions.

Number of respondents: 100.

Frequency of responses: Third Party
disclosure; Reporting: Annually:

Total burden hours: 5,525.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2010-24298 Filed 9-27-10; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

September 22, 2010.
The Department of Agriculture has
submitted the following information
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collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Pamela_Beverly OIRA
Submission@OMB.EOP.GOYV or fax
(202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

National Institute of Food and
Agriculture

Title: Veterinary Medicine Loan
Repayment Program Application.

OMB Control Number: 0524—0047.

Summary of Collection: In January
2003, the National Veterinary Medical
Service Act (NVMSA) was passed into
law adding section 1415A to the
National Agricultural Research,
Extension, and Teaching Policy Act of
1997. This law established a new
Veterinary Medicine Loan Repayment
Program (VMLRP) (7 U.S.C. 3151a)
authorizing the Secretary of Agriculture
to carry out a program of entering into
agreements with veterinarians under
which they agree to provide veterinary
services in veterinarian shortage
situations. The purpose of the program
is to assure an adequate supply of

trained food animal veterinarians in
shortage situations and provide USDA
with a pool of veterinary specialists to
assist in the control and eradication of
animal disease outbreaks.

Need and Use of the Information: The
National Institute of Food and
Agriculture (NIFA) will collect
information using the Application
forms. The information collected from
applicants relates to their eligibility,
qualifications, career interests and
recommendations necessary to evaluate
their applications for repayment of
education indebtedness in return for
agreeing to provide veterinary services
in veterinarian shortage situations. The
information will also be used to
determine an applicant’s eligibility for
participation in the program.

Description of Respondents: State,
Local or Tribal Government.

Number of Respondents: 1,260.

Frequency of Responses: Reporting:
Biennially.

Total Burden Hours: 2,280.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2010-24303 Filed 9-27-10; 8:45 am]
BILLING CODE 3410-09-P

DEPARTMENT OF AGRICULTURE
Forest Service

Eleven Point Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Eleven Point Resource
Advisory Committee will meet in
Winona, Missouri. The committee is
meeting as authorized under the Secure
Rural Schools and Community Self-
Determination Act (Pub. L. 110-343)
and in compliance with the Federal
Advisory Committee Act. The purpose
of the meeting is initiate review of
proposed forest management projects so
that recommendations may be made to
the Forest Service on which should be
funded through Title II of the Secure
Rural Schools and Community Self
Determination Act of 2000, as amended
in 2008.

DATES: The meeting will be held
Tuesday, October 19th, 2010, 6:30 p.m.
ADDRESSES: The meeting will be held at
the Twin Pines Conservation Education
Center located on US Highway 60, Rt 1,
Box 1998, Winona, MO. Written
comments should be sent to David
Whittekiend, Designated Federal
Official, Mark Twain National Forest,
401 Fairgrounds Road, Rolla, MO.

Comments may also be sent via e-mail
to dwhittekiend@fs.fed.us or via
facsimile to 573—364-6844.

All comments, including names and
addresses when provided, are placed in
the record and are available for public
inspection and copying. The public may
inspect comments received at Mark
Twain National Forest Supervisors
Office, 401 Fairgrounds Road, Rolla,
MO. Visitors are encouraged to call
ahead to 573-341-7404 to facilitate
entry into the building.

FOR FURTHER INFORMATION CONTACT:
Richard Hall, Eleven Point Resource
Advisory Committee Coordinator, Mark
Twain National Forest, 573—341-7404.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—8339
between 8:00 a.m. and 8:00 p.m.,
Eastern Standard Time, Monday
through Friday.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public. The
following business will be conducted:
The meeting will begin to focus on the
potential projects that the RAC will be
reviewing. Persons who wish to bring
related matters to the attention of the
Committee may file written statements
with David Whittekiend (address above)
before or after the meeting.

Dated: September 23, 2010.
David Whittekiend,
Forest Supervisor.
[FR Doc. 2010-24245 Filed 9-27-10; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

El Dorado County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The El Dorado County
Resource Advisory Committee will meet
in Placerville, California. The committee
is meeting as authorized under the
Secure Rural Schools and Community
Self-Determination Act (Pub. L. 110-
343) and in compliance with the Federal
Advisory Committee Act. The Agenda
for the meeting includes review of the
October field trip, administrative costs
update and a report out on outreach for
proposals.

DATES: The meeting will be held on
October 18, 2010 at 6 p.m.— 9 p.m.

ADDRESSES: The meeting will be held at
the El Dorado Center of Folsom Lake
College, Community Room, 6699
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Campus Drive, Placerville, CA 95667.
Written comments should be sent to
Frank Mosbacher, Forest Supervisor’s
Office, 100 Forni Road, Placerville, CA
95667. Comments may also be sent via
e-mail to fmosbacher@fs.fed.us, or via
facsimile to 530-621-5297. All
comments, including names and
addresses when provided, are placed in
the record and are available for public
inspection and copying. The public may
inspect comments received at 100 Forni
Road, Placerville, CA 95667. Visitors are
encouraged to call ahead to 530-622—
5061 to facilitate entry into the building.
FOR FURTHER INFORMATION CONTACT:
Frank Mosbacher, Public Affairs Officer,
Eldorado National Forest Supervisor’s
Office, 530—621-5230.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.
SUPPLEMENTARY INFORMATION: The
meeting is open to the public. The
following business will be conducted:
Review of the October field trip;
administrative costs update and a report
out on outreach for proposals. More
information will be posted on the
Eldorado National Forest Web site
@http://www.fs.fed.us/r5/Eldorado. A
public comment opportunity will be
made available following the business
activity. Future meetings will have a
formal public input period for those
following the yet to be developed public
input process.

Dated: September 23, 2010.
Ramiro Villalvazo,
Forest Supervisor.
[FR Doc. 2010-24250 Filed 9-27-10; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

The Administrator of the Foreign
Agricultural Service (FAS) has denied a
petition (No. 2011029) for trade
adjustment assistance for lamb filed
under the fiscal year (FY) 2011 program
by the Montana Wool Growers
Association. The petition was accepted
for review by USDA on July 23, 2010.

SUPPLEMENTARY INFORMATION: To qualify
under the program, Subtitle C of Title I

of the Trade Act of 2002 (Pub. L. 107—
210) states that petitions must
demonstrate, using data for the most
recent, full marketing year or full
official marketing season, a greater than
15-percent decline in at least one of the
following factors: national average price,
quantity of production, value of
production, or cash receipts.

According to the statute, it is also
necessary for the petition to
demonstrate that an increase in imports
of like or directly competitive articles,
during the same marketing period,
contributed importantly to the decrease
in one of the above factors for the
agricultural commodity.

All petitions were analyzed by
USDA'’s Economic Research Service and
reviewed by the Trade Adjustment
Assistance (TAA) for Farmers Program
Review Committee, comprised of
representatives from USDA’s Office of
the Chief Economist, Farm Service
Agency, Agricultural Marketing Service,
and FAS. After a review, the
Administrator determined that the
petition was unable to demonstrate the
‘greater than 15-percent decline’
criterion, because it showed a 6-percent
decline in the quantity of production for
2009, when compared to the previous 3-
year period. Additionally, the import
data provided for the same time periods
showed a 10.9-percent decrease, instead
of the required increase, under the
program.

Because the petition was unable to
meet the ‘greater than 15-percent
decline’ criterion and the ‘increase in
imports’ criterion, the Administrator
was not able to certify the petition,
making lamb producers in Montana
ineligible for trade adjustment
assistance in FY 2011.

FOR FURTHER INFORMATION CONTACT:
Trade Adjustment Assistance for
Farmers Program Staff, Office of Trade
Programs, FAS, USDA; or by phone at
(202) 720-0638 or (202) 690—0633; or by
e-mail at:
tradeadjustment@fas.usda.gov; or visit
the TAA for Farmers’ Web site at:
http://www.fas.usda.gov/itp/taa.

Dated: September 20, 2010.
John D. Brewer,
Administrator, Foreign Agricultural Service.
[FR Doc. 2010-24320 Filed 9-27-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

The Administrator of the Foreign
Agricultural Service (FAS) has denied a
petition (No. 2011004) for trade
adjustment assistance for lamb filed
under the fiscal year (FY) 2011 program
by lamb producers from Idaho, Utah,
and Wyoming. The petition was
accepted for review by USDA on July
23, 2010.

SUPPLEMENTARY INFORMATION: To qualify
under the program, Subtitle C of Title I
of the Trade Act of 2002 (Pub. L. 107—
210) states that petitions must
demonstrate, using data for the most
recent, full marketing year or full
official marketing season, a greater than
15-percent decline in at least one of the
following factors: national average price,
quantity of production, value of
production, or cash receipts.

According to the statute, it is also
necessary for the petition to
demonstrate that an increase in imports
of like or directly competitive articles,
during the same marketing period,
contributed importantly to the decrease
in one of the above factors for the
agricultural commodity.

All petitions were analyzed by
USDA'’s Economic Research Service and
reviewed by the Trade Adjustment
Assistance for Farmers Program Review
Committee, comprised of
representatives from USDA'’s Office of
the Chief Economist, Farm Service
Agency, Agricultural Marketing Service,
and FAS. After a review, the
Administrator determined that the
petition was unable to demonstrate the
‘greater than 15-percent decline’
criterion, because it showed only a 6-
percent decline in the quantity of
production for 2009, when compared to
the previous 3-year period.
Additionally, the import data provided
for the same time period showed a 10.9-
percent decrease, instead of the required
increase, under the program.

Because the petition was unable to
meet the ‘greater than 15-percent
decline’ criterion and the ‘increase in
imports’ criterion, the Administrator
was not able to certify the petition,
making lamb producers in Idaho, Utah,
and Wyoming ineligible for trade
adjustment assistance in FY 2011.

FOR FURTHER INFORMATION CONTACT:
Trade Adjustment Assistance for
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Farmers Program staff, Office of Trade
Programs, FAS, USDA; or by phone at
(202) 720-0638 or (202) 690-0633; or by
e-mail at:
tradeadjustment@fas.usda.gov; or visit
the TAA for Farmers’ Web site at: http:
//'www.fas.usda.gov/itp/taa.

Dated: September 20, 2010.
John D Brewer,
Administrator, Foreign Agricultural Service.
[FR Doc. 2010-24332 Filed 9-27-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

The Administrator of the Foreign
Agricultural Service (FAS) has denied a
petition (No. 2011005) for trade
adjustment assistance for wool filed
under the fiscal year (FY) 2011 program
by wool producers from Idaho, Utah,
and Wyoming. The petition was
accepted for review by USDA on July
21, 2010.

SUPPLEMENTARY INFORMATION: To qualify
under the program, Subtitle C of Title I
of the Trade Act of 2002 (Pub. L. 107—
210) states that petitions must
demonstrate, using data for the most
recent, full marketing year or full
official marketing season, a greater than
15-percent decline in at least one of the
following factors: national average price,
quantity of production, value of
production, or cash receipts.

According to the statute, it is also
necessary for the petition to
demonstrate that an increase in imports
of like or directly competitive articles,
during the same marketing period,
contributed importantly to the decrease
in one of the above factors for the
agricultural commodity.

All petitions were analyzed by
USDA’s Economic Research Service and
reviewed by the Trade Adjustment
Assistance for Farmers Program Review
Committee, comprised of
representatives from USDA'’s Office of
the Chief Economist, Farm Service
Agency, Agricultural Marketing Service,
and FAS. After a review, the
Administrator determined that the
petition demonstrated the ‘greater than
15-percent decline’ criterion, because it
showed a 15.9-percent decline in the
value of wool production for 2009,
when compared to the previous 3-year
period. However, the import data

provided for the same time period
showed a 37.2-percent decrease, instead
of the required increase, under the
program.

Because the petition was unable to
meet the ‘increase in imports’ criterion,
the Administrator was not able to certify
the petition, making wool producers in
Idaho, Utah, and Wyoming ineligible for
trade adjustment assistance in FY 2011.
FOR FURTHER INFORMATION CONTACT:
Trade Adjustment Assistance for
Farmers Program Staff, Office of Trade
Programs, FAS, USDA, or by phone at
(202) 720-0638 or (202) 690—0633, or by
e-mail at:
tradeadjustment@fas.usda.gov; or visit
the TAA for Farmers’ Web site at: http:
//www.fas.usda.gov/itp/taa.

Dated: September 20, 2010.

John D. Brewer,

Administrator, Foreign Agricultural Service.
[FR Doc. 2010-24322 Filed 9-27-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

The Administrator of the Foreign
Agricultural Service (FAS) has denied
petitions (Nos. 2011023-2011027) for
trade adjustment assistance for wool
filed under the fiscal year (FY) 2011
program by wool producers from Ohio.
The petitions were accepted for review
by USDA on July 26, 2010.
SUPPLEMENTARY INFORMATION: To qualify
under the program, Subtitle C of Title I
of the Trade Act of 2002 (Pub. L. 107—-
210) states that petitions must
demonstrate, using data for the most
recent, full marketing year or full
official marketing season, a greater than
15-percent decline in at least one of the
following factors: National average
price, quantity of production, value of
production, or cash receipts.

According to the statute, it is also
necessary for petitions to demonstrate
that an increase in imports of like or
directly competitive articles, during the
same marketing period, contributed
importantly to the decrease in one of the
above factors for the agricultural
commodity.

All petitions were analyzed by
USDA’s Economic Research Service and
reviewed by the Trade Adjustment
Assistance for Farmers Program Review
Committee, comprised of

representatives from USDA’s Office of
the Chief Economist, Farm Service
Agency, Agricultural Marketing Service,
and FAS. After a review, the
Administrator determined that the
petitions demonstrated the ‘greater than
15-percent decline’ criterion, because
they showed a 15.9-percent decline in
the value of wool production for 2009,
when compared to the previous 3-year
period. However, the import data
provided for the same time periods
showed a 37.2-percent decrease, instead
of the required increase, under the
program.

Because the petitions were unable to
meet the ‘increase in imports’ criterion,
the Administrator was not able to certify
them, making wool producers in Ohio
ineligible for trade adjustment
assistance in I'Y 2011.

FOR FURTHER INFORMATION CONTACT:
Trade Adjustment Assistance for
Farmers Program Staff, Office of Trade
Programs, FAS, USDA; or by phone at
(202) 720-0638 or (202) 690—0633; or by
e-mail at:
tradeadjustment@fas.usda.gov; or visit
the TAA for Farmers’ Web site at:
http://www.fas.usda.gov/itp/taa.

Dated: September 20, 2010.

John D Brewer,

Administrator, Foreign Agricultural Service.
[FR Doc. 2010-24330 Filed 9-27-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

The Administrator of the Foreign
Agricultural Service (FAS) has denied
petitions (No.’s 2011006-2011011,
2011028) for trade adjustment assistance
for wool filed under the fiscal year (FY)
2011 program by wool producers from
Montana and the Montana Wool
Growers Association. The petitions were
accepted for review by USDA on July
26, 2010.

SUPPLEMENTARY INFORMATION: To qualify
under the program, Subtitle C of Title I
of the Trade Act of 2002 (Pub. L. 107—
210) states that petitions must
demonstrate, using data for the most
recent, full marketing year or full
official marketing season, a greater than
15-percent decline in at least one of the
following factors: national average price,
quantity of production, value of
production, or cash receipts.
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According to the statute, it is also
necessary for the petitions to
demonstrate that an increase in imports
of like or directly competitive articles,
during the same marketing period,
contributed importantly to the decrease
in one of the above factors for the
agricultural commodity.

All petitions were analyzed by
USDA’s Economic Research Service and
reviewed by the Trade Adjustment
Assistance (TAA) for Farmers Program
Review Committee, comprised of
representatives from USDA’s Office of
the Chief Economist, Farm Service
Agency, Agricultural Marketing Service,
and FAS. After a review, the
Administrator determined that the
petitions demonstrated the ‘greater than
15-percent decline’ criterion, because
they showed a 15.9-percent decline in
the value of wool production for 2009,
when compared to the previous 3-year
period. However, the import data
provided for the same time periods
showed a 37.2-percent decrease, instead
of the required increase, under the
program.

Because the petitions were unable to
meet the ‘increase in imports’ criterion,
the Administrator was not able to certify
them, making wool producers in
Montana ineligible for trade adjustment
assistance in FY 2011.

FOR FURTHER INFORMATION CONTACT:
Trade Adjustment Assistance for
Farmers Program Staff, Office of Trade
Programs, FAS, USDA; or by phone at
(202) 720-0638, or (202) 690-0633; or
by e-mail at:
tradeadjustment@fas.usda.gov; or visit
the TAA for Farmers’ Web site at:
http://www.fas.usda.gov/itp/taa.

Dated: September 20, 2010.

John D. Brewer,

Administrator, Foreign Agricultural Service.
[FR Doc. 2010-24304 Filed 9-27-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.
ACTION: Notice.

The Administrator for the Foreign
Agricultural Service (FAS) has denied a
petition (No. 2011014) for trade
adjustment assistance for dried prunes
filed under the fiscal year (FY) 2011
program by the Prune Bargaining
Association. The petition was accepted
for review by USDA on August 11, 2010.

SUPPLEMENTARY INFORMATION: To qualify
under the program, Subtitle C of Title I
of the Trade Act of 2002 (Pub. L. 107—
210) states that petitions must
demonstrate, using data for the most
recent, full marketing year or full
official marketing season, a greater than
15-percent decline in at least one of the
following factors: National average
price, quantity of production, value of
production, or cash receipts.

According to the statute, it is also
necessary for the petition to
demonstrate that an increase in imports
of like or directly competitive articles,
during the same marketing period,
contributed importantly to the decrease
in one of the above factors for the
agricultural commodity.

All petitions were analyzed by
USDA'’s Economic Research Service and
reviewed by the Trade Adjustment
Assistance for Farmers Program Review
Committee, comprised of
representatives from USDA’s Office of
the Chief Economist, Farm Service
Agency, Agricultural Marketing Service,
and FAS. After the review, the
Administrator determined that the
petition demonstrated the ‘greater than
15-percent decline’ criterion, because it
showed a 17.1-percent decline in the
average annual price for 2009/2010,
when compared to the previous 3-year
period. Additionally, the import data
provided for the same time period
showed a 54.2-percent increase, meeting
the ‘increase in imports’ criterion.

However, while the petition was able
to demonstrate that California dried
prunes met the ‘greater than 15-percent
decline’ criterion and the ‘increase in
imports’ criterion, the import data,
along with historical import trends
showed no inverse correlation between
prices and the quantity of imported
dried prunes and prune juice, a
necessary requirement under the
program.

As aresult, it was determined that
imports were not an important factor in
determining the average annual price of
California dried prunes in 2009/2010.
Instead, ERS found that changes in
domestic prune production, inventories,
exports, and domestic consumption
were the factors affecting dried prune
grower prices in 2009/2010.

Because the petition was unable to
demonstrate that the decline in average
annual price was importantly caused by
an increase in imports, the
Administrator was not able to certify the
petition, making dried prune producers
in California ineligible for trade
adjustment assistance in FY 2011.

FOR FURTHER INFORMATION, CONTACT:
Trade Adjustment Assistance for

Farmers Program Staff, Office of Trade
Programs, FAS, USDA; or by phone at
(202) 720-0638, or (202) 690-0633; or
by e-mail at:
tradeadjustment@fas.usda.gov; or visit
the TAA for Farmers’ Web site at: http://
www.fas.usda.gov/itp/taa.

Dated: September 20, 2010.
John D. Brewer,
Administrator, Foreign Agricultural Service.
[FR Doc. 2010-24318 Filed 9-27-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

The Administrator of the Foreign
Agricultural Service (FAS) has denied a
petition (No. 2011020) for trade
adjustment assistance for coffee filed
under the fiscal year (FY) 2011 program
by the Kona Coffee Farmers Association.
The petition was accepted for review by
USDA on July 21, 2010.

SUPPLEMENTARY INFORMATION: To qualify
under the program, Subtitle C of Title I
of the Trade Act of 2002 (Pub. L. 107—
210) states that petitions must
demonstrate, using data for the most
recent, full marketing year or full
official marketing season, a greater than
15-percent decline in at least one of the
following factors: national average price,
quantity of production, value of
production, or cash receipts.

According to the statute, it is also
necessary for the petition to
demonstrate that an increase in imports
of like or directly competitive articles,
during the same marketing period,
contributed importantly to the decrease
in one of the above factors for the
agricultural commodity.

All petitions were analyzed by
USDA’s Economic Research Service and
reviewed by the Trade Adjustment
Assistance for Farmers Program Review
Committee, comprised of
representatives from USDA’s Office of
the Chief Economist, Farm Service
Agency, Agricultural Marketing Service,
and FAS. After a review, the
Administrator determined that the
petition demonstrated the ‘greater than
15-percent decline’ criterion, because it
showed a 19.6-percent decline in the
average annual price for 2009/2010,
when compared to the previous 3-year
period. However, the import data
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provided for the same time period
showed a 6.1-percent decrease, instead
of the required increase, under the
program.

Because the petition was unable to

meet the ‘increase in imports’ criterion,
the Administrator was not able to certify
the petition, making coffee producers in
Hawaii ineligible for trade adjustment
assistance in FY 2011.
FOR FURTHER INFORMATION CONTACT:
Trade Adjustment Assistance for
Farmers Program Staff, Office of Trade
Programs, FAS, USDA; or by phone at
(202) 720-0638 or (202) 690—-0633; or by
e-mail at:
tradeadjustment@fas.usda.gov; or visit
the TAA for Farmers’ Web site at: http:
//'www.fas.usda.gov/itp/taa.

Dated: September 20, 2010.

John D. Brewer,

Administrator, Foreign Agricultural Service.
[FR Doc. 2010-24316 Filed 9-27-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

The Administrator of the Foreign
Agricultural Service (FAS) has denied a
petition (No. 2011001) for trade
adjustment assistance for coffee filed
under the fiscal year (FY) 2011 program
by 100% Puerto Rico Coffee Export
Board, Inc. The petition was accepted
for review by USDA on July 21, 2010.
SUPPLEMENTARY INFORMATION: To qualify
under the program, Subtitle C of Title I
of the Trade Act of 2002 (Pub. L. 107—
210) states that petitions must
demonstrate, using data for the most
recent, full marketing year or full
official marketing season, a greater than
15-percent decline in at least one of the
following factors: national average price,
quantity of production, value of
production, or cash receipts.

According to the statute, it is also
necessary for the petition to
demonstrate that an increase in imports
of like or directly competitive articles,
during the same marketing period,
contributed importantly to the decrease
in one of the above factors for the
agricultural commodity.

All petitions were analyzed by
USDA’s Economic Research Service and
reviewed by the Trade Adjustment
Assistance for Farmers Program Review
Committee, comprised of

representatives from USDA’s Office of
the Chief Economist, Farm Service
Agency, Agricultural Marketing Service,
and FAS. After a review, the
Administrator determined that the
petition was unable to demonstrate the
‘greater than 15-percent decline’
criterion, because it showed only a 12.5-
percent decline in the average annual
price for 2009/2010, when compared to
the previous 3-year period.
Additionally, the import data provided
for the same time period showed a 6.1-
percent decrease, instead of the required
increase, under the program.

Because the petition was unable to
meet the ‘greater than 15-percent
decline’ criterion and the ‘increase in
imports’ criterion, the Administrator
was not able to certify the petition,
making coffee producers in Puerto Rico
ineligible for trade adjustment
assistance in FY 2011.

FOR FURTHER INFORMATION CONTACT:
Trade Adjustment Assistance for
Farmers Program Staff, Office of Trade
Programs, FAS, USDA; or by phone at
(202) 720-0638 or (202) 690-0633; or by
e-mail at:
tradeadjustment@fas.usda.gov; or visit
the TAA for Farmers’ Web site at: http://
www.fas.usda.gov/itp/taa.

Dated: September 20, 2010.
John D. Brewer,
Administrator, Foreign Agricultural Service.
[FR Doc. 2010-24308 Filed 9-27-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

The Administrator of the Foreign
Agricultural Service (FAS) has denied a
petition (No. 2011017) for trade
adjustment assistance for apples filed
under the fiscal year (FY) 2011 program
by the Maine State Pomological Society.
The petition was accepted for review by
USDA on August 12, 2010.

SUPPLEMENTARY INFORMATION: To qualify
under the program, Subtitle C of Title I
of the Trade Act of 2002 (Pub. L. 107—
210) states that petitions must
demonstrate, using data for the most
recent, full marketing year or full
official marketing season, a greater than
15-percent decline in at least one of the
following factors: National average

price, quantity of production, value of
production, or cash receipts.

According to the statute, it is also
necessary for the petition to
demonstrate that an increase in imports
of like or directly competitive articles,
during the same marketing period,
contributed importantly to the decrease
in one of the above factors for the
agricultural commodity.

All petitions were analyzed by
USDA’s Economic Research Service and
reviewed by the Trade Adjustment
Assistance for Farmers Program Review
Committee, comprised of
representatives from USDA’s Office of
the Chief Economist, Farm Service
Agency, Agricultural Marketing Service,
and FAS. After a review, the
Administrator determined that the
petition was unable to demonstrate the
‘greater than 15-percent decline’
criterion, because it showed only a 7.2-
percent decline in the average annual
price for 2009/2010, when compared to
the previous 3-year period.
Additionally, the import data provided
for the same time period showed a 3.7-
percent decrease, instead of the required
increase, under the program.

Because the petition was unable to
meet the ‘greater than 15-percent
decline’ criterion and the ‘increase in
imports’ criterion, the Administrator
was not able to certify the petition,
making apple producers in Maine
ineligible for trade adjustment
assistance in FY 2011.

FOR FURTHER INFORMATION, CONTACT:
Trade Adjustment Assistance for
Farmers Program staff, Office of Trade
Programs, USDA; or by phone at (202)
720-0638 or (202) 690-0633; or by e-
mail at: tradeadjustment@fas.usda.gov;
or visit the TAA for Farmers’ Web site
at: http://www.fas.usda.gov/itp/taa.

Dated: September 20, 2010
John D. Brewer,
Administrator, Foreign Agricultural Service.
[FR Doc. 2010-24306 Filed 9-27-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.
ACTION: Notice.

The Administrator, Foreign
Agricultural Service (FAS), denied a
petition (No. 2011021) for trade
adjustment assistance for wool filed
under the fiscal year (FY) 2011 program
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by the Kansas Sheep Association. The
petition was accepted for review by
USDA on July 26, 2010.

SUPPLEMENTARY INFORMATION: To qualify
under the program, Subtitle C of Title I
of the Trade Act of 2002 (Pub. L. 107—-
210) states that petitions must
demonstrate, using data for the most
recent, full marketing year or full
official marketing season, a greater than
15-percent decline in at least one of the
following factors: national average price,
quantity of production, value of
production, or cash receipts.

According to the statute, it is also
necessary for the petitions to
demonstrate that an increase in imports
of like or directly competitive articles,
during the same marketing period,
contributed importantly to the decrease
in one of the above factors for the
agricultural commodity.

All petitions were analyzed by
USDA'’s Economic Research Service and
reviewed by the Trade Adjustment
Assistance (TAA) for Farmers Program
Review Committee, comprised of
representatives from USDA’s Office of
the Chief Economist, Farm Service
Agency, Agricultural Marketing Service,
and FAS. After a review, the
Administrator determined that the
petition demonstrated the ‘greater than
15-percent decline’ criterion, because it
showed a 15.9-percent decline in the
value of wool production for 2009,
when compared to the previous 3-year
period. However, the import data
provided for the same time period
showed a 37.2-percent decrease, instead
of the required increase, under the
program.

Because the petition was unable to
meet the ‘increase in imports’ criterion,
the Administrator was not able to certify
the petition, making wool producers in
Kansas ineligible for trade adjustment
assistance in FY 2011.

FOR FURTHER INFORMATION CONTACT:
Trade Adjustment Assistance for
Farmers Program Staff, Office of Trade
Programs, FAS, USDA, or by phone at
(202) 720-0638, or (202) 690-0633, or
by e-mail at: tradeadjustment@fas.usda.
gov; or visit the TAA for Farmers’ Web
site at: http://www.fas.usda.gov/itp/taa.
Dated: September 20, 2010.
John D. Brewer,
Administrator, Foreign Agricultural Service.
[FR Doc. 2010-24302 Filed 9-27-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

The Administrator of the Foreign
Agricultural Service (FAS) has denied
petitions (Nos. 2011024, 2011025) for
trade adjustment assistance for lamb
filed under the fiscal year (FY) 2011
program by lamb producers from Ohio.
The petitions were accepted for review
by USDA on July 23, 2010.
SUPPLEMENTARY INFORMATION: To qualify
under the program, Subtitle C of Title I
of the Trade Act of 2002 (Pub. L. 107—-
210) states that petitions must
demonstrate, using data for the most
recent, full marketing year or full
official marketing season, a greater than
15-percent decline in at least one of the
following factors: national average price,
quantity of production, value of
production, or cash receipts.

According to the statute, it is also
necessary for the petitions to
demonstrate that an increase in imports
of like or directly competitive articles,
during the same marketing period,
contributed importantly to the decrease
in one of the above factors for the
agricultural commodity.

All petitions were analyzed by
USDA’s Economic Research Service and
reviewed by the Trade Adjustment
Assistance for Farmers Program Review
Committee, comprised of
representatives from USDA'’s Office of
the Chief Economist, Farm Service
Agency, Agricultural Marketing Service,
and FAS. After a review, the
Administrator determined that the
petitions were unable to demonstrate
the ‘greater than 15-percent decline’
criterion, because they showed only a 6-
percent decline in the quantity of
production for 2009, when compared to
the previous 3-year period.
Additionally, the import data provided
for the same time periods showed a
10.9-percent decrease, instead of the
required increase, under the program.

Because the petitions were unable to
meet the ‘greater than 15-percent
decline’ criterion and the ‘increase in
imports’ criterion, the Administrator
was not able to certify them, making
lamb producers in Ohio ineligible for
trade adjustment assistance in FY 2011.
FOR FURTHER INFORMATION CONTACT:
Trade Adjustment Assistance for
Farmers Program Staff, Office of Trade
Programs, FAS, USDA; or by phone at

(202) 720-0638 or (202) 690—0633; or by
e-mail at:
tradeadjustment@fas.usda.gov; or visit
the TAA for Farmers’ Web site at: http:
//www.fas.usda.gov/itp/taa.

Dated: September 20, 2010.
John D. Brewer,
Administrator, Foreign Agricultural Service.
[FR Doc. 2010-24323 Filed 9-27-10; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF COMMERCE

Office of Innovation and
Entrepreneurship; the National
Advisory Council on Innovation and
Entrepreneurship: National Advisory
Council on Innovation and
Entrepreneurship

AGENCY: Office of Innovation and
Entrepreneurship, U.S. Department of
Commerce.

ACTION: Notice of an open meeting.

SUMMARY: The National Advisory
Committee on Innovation and
Entrepreneurship will hold a meeting
via conference call on Tuesday, October
12, 2010. The meeting will be
conducted from 3 p.m. to 5 p.m. and
will be opened to the public. The
Council was chartered on November 10,
2009, to advise the Secretary of
Commerce on matters relating to
innovation and entrepreneurship in the
United States.

DATES: October 12, 2010.

Time: 3 p.m.—5 p.m. (EDT).
ADDRESSES: This program will be
conducted and available to the public
via a listen-in conference number, 888—
942-9574, and passcode, 6315042.
Please specify any requests for
reasonable accommodation of auxiliary
aids at least five business days in
advance of the meeting. Last minute
requests will be accepted, but may be
impossible to fill.

SUPPLEMENTARY INFORMATION: Agenda
topics to be discussed include:
Impressions from the first NACIE
meeting, as well as NACIE strategies,
goals and processes for 2011. No time
will be available for oral comments from
members of the public listening to the
meeting. Any member of the public may
submit pertinent written comments
concerning the Council’s affairs at any
time before and after the meeting.
Comments may be submitted to Paul
Corson at the contact information
indicated below. Copies of Board
meeting minutes will be available
within 90 days of the meeting.

FOR FURTHER INFORMATION CONTACT: Paul
J. Corson, Office of Innovation and
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Entrepreneurship, Room 7019, 1401
Constitution Avenue, NW., Washington,
DC 20230, telephone: 202-482-2042, e-
mail: pcorson@eda.doc.gov. Please
reference, “NACIE October 12, 2010” in
the subject line of your e-mail.

Dated: September 24, 2010.
Esther Lee,

Director, Office of Innovation and
Entrepreneurship, U.S. Department of
Commerce.

[FR Doc. 2010-24447 Filed 9-27-10; 8:45 am]
BILLING CODE 3510-03-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Coast Pilot Report

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.

DATES: Written comments must be
submitted on or before November 29,
2010.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Thomas Loeper at 301-713—
2750 ext. 165, or coast.pilot@noaa.gov.

SUPPLEMENTARY INFORMATION:
1. Abstract

NOAA publishes the United States
(U.S.) Coast Pilot, a series of nine books
which supplement the suite of nautical
charts published by NOAA. The U.S.
Coast Pilot contains information
essential to navigators plying U.S.
coastal and intracoastal waters which
cannot be readily displayed upon the
charts. The Coast Pilot Report is offered
to the public as a means of facilitating
suggested changes.

II. Method of Collection
A paper form is used.

II1. Data

OMB Control Number: 0648—0007.

Form Number: NOAA Form 77-6.

Type of Review: Regular submission
(renewal of a currently approved
information collection).

Affected Public: Individuals or
households.

Estimated Number of Respondents:
50.

Estimated Time per Response: 30
minutes.

Estimated Total Annual Burden
Hours: 25.

Estimated Total Annual Cost to
Public: $0.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: September 23, 2010.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2010-24301 Filed 9-27-10; 8:45 am]
BILLING CODE 3510-JE-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; NOAA Space-
Based Data Collection System (DCS)
Agreements

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and

respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before November 29,
2010.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Kay Metcalf, 301-817-4558
or kay.metcalf@noaa.gov.
SUPPLEMENTARY INFORMATION:

1. Abstract

This notice is for renewal of an
existing information collection. The
National Ocean and Atmospheric
Administration (NOAA) operates two
space-based data collection systems
(DCS), the Geostationary Operational
Environmental Satellite (GOES) DCS
and the Polar-Orbiting Operational
Environmental Satellite (POES) DCS,
also known as the Argos system. NOAA
allows users access to the DCS if they
meet certain criteria. The applicants
must submit information to ensure that
they meet these criteria. NOAA does not
approve agreements where there is a
commercial service available to fulfill
the user’s requirements.

II. Method of Collection

Submittal include Internet, facsimile
transmission and postal mailing of
paper forms.

II1. Data

OMB Control Number: 0648—0157.

Form Number: None.

Type of Review: Regular submission
(renewal of a currently approved
collection).

Affected Public: Not-for-profit
institutions; Federal government; state,
local, or tribal government; business or
other for-profit organizations.

Estimated Number of Respondents:
415.

Estimated Time Per Response:
Estimated Total Annual Burden Hours:
One hour and eight minutes per
response.

Estimated Total Annual Burden
Hours: 470.

Estimated Total Annual Cost to
Public: $0 in recordkeeping/reporting
costs.
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IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: September 21, 2010.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2010-24241 Filed 9-27-10; 8:45 am]|
BILLING CODE 3510-HR-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Alaska Region
Bering Sea & Aleutian Islands (BSAI)
Crab Economic Data Reports

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).
ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before November 29,
2010.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection

instrument and instructions should be
directed to Patsy Bearden, (907) 586—
7008 or Patsy.Bearden@noaa.gov.

SUPPLEMENTARY INFORMATION:
1. Abstract

This request is for an extension
without change of a currently approved
information collection. The National
Marine Fisheries Service (NMFS)
manages the crab fisheries in the waters
off the coast of Alaska under the Fishery
Management Plan (FMP) for the Bering
Sea and Aleutian Islands (BSAI) Crab.
The Magnuson-Stevens Fishery
Conservation and Management Act, 16
U.S.C. 1801 et seq. (Magnuson-Stevens
Act) mandated the Secretary of
Commerce to implement the Crab
Rationalization Program (CR Program)
for the BSAI Management Area (BSAI)
crab fisheries. The CR Program allocates
BSALI crab resources among harvesters,
processors, and coastal communities
and monitors the “economic stability for
harvesters, processors, and coastal
communities.” The Magnuson-Stevens
Act provides specific guidance on the
CR Program’s mandatory economic data
collection report (EDR) used to assess
the efficacy of the CR Program. Data
from the EDR will directly contribute to
ongoing evaluation of potential anti-
trust and anti-competitive practices in
the crab industry.

I1. Method of Collection

Respondents have a choice of either
electronic or paper forms. Methods of
submittal include e-mail of electronic
forms, online transmission, and mail
transmission of paper forms.

II1. Data

OMB Control Number: 0648—0518.

Form Number: None.

Type of Review: Regular submission
(extension without change of a currently
approved information collection).

Affected Public: Business or other for-
profit organizations; not-for-profit
institutions.

Estimated Number of Respondents:
131.

Estimated Time Per Response: 7
hours, 30 minutes for annual catcher
vessel EDR; 12 hours, 30 minutes for
annual catcher/processor EDR; 10 hours
for annual stationary floating crab
processor EDR; 10 hours for annual
shoreside processor EDR; and 3 hours
for verification of data.

Estimated Total Annual Burden
Hours: 1,478.

Estimated Total Annual Cost to
Public: $150,606 in recordkeeping/
reporting costs.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: September 21, 2010.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2010-24240 Filed 9-27-10; 8:45 am]|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Comprehensive
Data Collection on Fishing
Dependence of Alaska Communities

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).
ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before November 29,
2010.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
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instrument and instructions should be
directed to Amber Himes, (206) 526—
4221 or Amber.Hines@noaa.gov.
SUPPLEMENTARY INFORMATION:

1. Abstract

The purpose of this data collection
program is to improve commercial
fisheries socioeconomic data for North
Pacific fisheries, using the community
as the unit of reporting and analysis.
Communities are often the focus of
policy mandates (e.g. National Standard
8 of the Magnuson-Stevens Fisheries
Management Act (MSA), social impact
assessments under the National
Environmental Policy Act and MSA,
North Pacific Fishery Management
Council (NPFMC) programmatic
management goals, etc.) and are
frequently a recognized stakeholder in
NPFMC deliberations and programs.
However, much of the existing
commercial socioeconomic data is
collected and organized around
different units of analysis, such as
counties (boroughs), fishing firms,
vessels, sectors, and gear groups. It is
often difficult to aggregate or
disaggregate these data for analysis at
the individual community or regional
level. In addition, at present, some
relevant community level
socioeconomic data are simply not
collected at all. The NPFMC, the Alaska
Fisheries Science Center (AFSC), and
community stakeholder organizations,
have identified ongoing collection of
community level economic and
socioeconomic information, specifically
related to commercial fisheries, as a
priority.

The proposed data collection will
include information on community
revenues based in the fisheries
economy, population fluctuations,
vessel expenditures in ports, fisheries
infrastructure available in the
community, support sector business
operations in the community,
community participation in fisheries
management, effects of fisheries
management decisions on the
community, and demographic
information on commercial fisheries
participants from the community. The
information collected in this program
will capture the most relevant and
pressing types of data needed for
socioeconomic analyses of
communities.

II. Method of Collection

The method of data collection will be
a survey sent by mail (and by e-mail
where possible).

II1. Data
OMB Control Number: None.

Form Number: None.

Type of Review: Regular submission.

Affected Public: State, local, or tribal
government.

Estimated Number of Respondents:
524.

Estimated Time Per Response: 1 hour.

Estimated Total Annual Burden
Hours: 524.

Estimated Total Annual Cost to
Public: $0 in recordkeeping/reporting
costs.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: September 21, 2010.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2010-24239 Filed 9-27-10; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 56—-2010]

Foreign-Trade Zone 203—Moses Lake,
WA; Application for Reorganization
and Expansion Under Alternative Site
Framework

An application has been submitted to
the Foreign-Trade Zones (FTZ) Board
(the Board) by the Port of Moses Lake
Public Corporation, grantee of FTZ 203,
requesting authority to reorganize and
expand the zone under the alternative
site framework (ASF) adopted by the
Board (74 FR 1170, 1/12/09; correction
74 FR 3987, 1/22/09). The ASF is an
option for grantees for the establishment
or reorganization of general-purpose
zones and can permit significantly
greater flexibility in the designation of
new “usage-driven” FTZ sites for

operators/users located within a
grantee’s “service area” in the context of
the Board’s standard 2,000-acre
activation limit for a general-purpose
zone project. The application was
submitted pursuant to the Foreign-Trade
Zones Act, as amended (19 U.S.C. 81a—
81u), and the regulations of the Board
(15 CFR part 400). It was formally filed
on September 23, 2010.

FTZ 203 was approved by the Board
on October 18, 1994 (Board Order 702,
59 FR 54433, 10/31/94). The current
zone project includes the following site:
Site 1 (316 acres)—Port of Moses Lake
Industrial Park, located within the Grant
County International Airport complex,
Moses Lake, Washington.

The grantee’s proposed service area
under the ASF would include all of
Benton, Chelan, Columbia, Douglas,
Franklin, Grant, Kittitas, Lincoln and
Walla Walla Counties, as well as
portions of Okanogan and Yakima
Counties, Washington, as described in
the application. If approved, the grantee
would be able to serve sites throughout
the service area based on companies’
needs for FTZ designation. The
proposed service area is within and
adjacent to the Moses Lake Customs and
Border Protection port of entry.

The applicant is requesting authority
to reorganize its existing zone project to
include the existing site as a “magnet”
site. The ASF allows for the possible
exemption of one magnet site from the
“sunset” time limits that generally apply
to sites under the ASF, and the
applicant proposes that Site 1 be so
exempted. The applicant is also
requesting approval of the following
initial “usage-driven” sites in Grant
County: Proposed Site 2 (38 acres)—Zip
Truck Line, Inc., 13957 Road 1.9 NE,
Moses Lake; and, Proposed Site 3 (60
acres)—SGL Automotive Carbon Fibers,
LLGC, 8781 Randolph Road NE, Moses
Lake. Because the ASF only pertains to
establishing or reorganizing a general-
purpose zone, the application would
have no impact on FTZ 203’s authorized
subzone.

In accordance with the Board’s
regulations, Christopher Kemp of the
FTZ Staff is designated examiner to
evaluate and analyze the facts and
information presented in the application
and case record and to report findings
and recommendations to the Board.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at the
address below. The closing period for
their receipt is November 29, 2010.
Rebuttal comments in response to
material submitted during the foregoing
period may be submitted during the
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subsequent 15-day period to December
13, 2010.

A copy of the application will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room 2111,
U.S. Department of Commerce, 1401
Constitution Avenue, NW., Washington,
DC 20230-0002, and in the “Reading
Room” section of the Board’s Web site,
which is accessible via http://
www.trade.gov/ftz. For further
information, contact Christopher Kemp
at Christopher.Kemp@trade.gov or (202)
482-0862.

Dated: September 23, 2010.
Elizabeth Whiteman,
Acting Executive Secretary.
[FR Doc. 2010-24319 Filed 9-27-10; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-533-821]

Certain Hot-Rolled Carbon Steel Flat
Products From India: Notice of Court
Decision Not in Harmony with Final
Results of Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On September 13, 2010, the
United States Court of International
Trade (CIT) sustained the Department of
Commerce’s (the Department’s) results
of redetermination pursuant to the CIT’s
remand in United States Steel
Corporation, et al. v. United States et al.
and Essar Steel Limited v. United States
et al., Slip Op. 09-152, Remand Order
(December 30, 2009)(Essar). See Final
Results of Redetermination Pursuant to
Court Remand, dated July 15, 2010
(found at http://ia.ita.doc.gov/remands);
and United States Steel Corporation, et
al. v. United States et al. and Essar Steel
Limited v. United States et al., Slip Op.
10-104 (September 13, 2010) (Essar).
Consistent with the decision of the
United States Gourt of Appeals for the
Federal Circuit (CAFC) in Timken Co. v.
United States, 893 F.2d 337 (Fed. Cir.
1990) (Timken), the Department is
notifying the public that the final
judgment in this case is not in harmony
with the Department’s final results of
the administrative review of the
countervailing duty order on certain
hot-rolled carbon steel flat products
(HRCS) from India covering the period
of review (POR) of January 1, 2006,
through December 31, 2006. See Certain
Hot-Rolled Carbon Steel Flat Products
from India: Final Results of

Countervailing Duty Administrative
Review, 73 FR 40295 (July 14, 2008)
(Final Results), and accompanying
Issues and Decision Memorandum (I&D
Memorandum).

EFFECTIVE DATE: September 28, 2010.

FOR FURTHER INFORMATION CONTACT:
Gayle Longest, AD/CVD Operations,
Office 3, Import Administration
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC, 20230; telephone (202)
482-3338.

SUPPLEMENTARY INFORMATION:

Background

On July 14, 2008, the Department
published its final results in the
countervailing duty administrative
review of HRCS from India covering the
POR of January 1, 2006, through
December 31, 2006. See Final Results. In
the Final Results, the Department did
not include central sales taxes paid on
domestic purchases of iron ore lumps
and for high—grade iron ore fines
because we did not have information on
import duties and other taxes and fees
payable on imports of iron ore to be
included in the calculation of the
benchmark. See 1&D Memorandum at
“Sale of High—Grade Iron Ore for Less
Than Adequate Remuneration” section
and Comment 4. In Essar, the CIT
determined that the Department’s Final
Results were not supported by
substantial evidence on the record, and
it remanded to the Department the issue
of the deduction of Central Sales Tax
from the government price in order for
the Department to reevaluate the record
evidence supporting this decision.

Moreover, subsequent to the Final
Results, we discovered that the
transportation and delivery charges (i.e.,
all transportation and handling costs,
duties and fees) for iron ore lumps and
fines from Vizag port to Hazira port had
not been included in either the iron ore
lumps or fines calculations. Therefore,
the we asked the court for a voluntary
remand to adjust Essar’s delivered
purchase price for fines from NMDC to
include missing delivery charges. In
Essar, the CIT granted the Department’s
request for a voluntary remand to
correct the freight calculations for
Essar’s purchases of iron ore fines from
the National Mineral Development
Corporation (NMDC). Specifically, the
CIT ordered the Department to adjust
the government price for iron ore lumps
and fines used in the price comparison
to measure the adequacy of
remuneration (1) to correct freight
calculations for Essar’s purchases of
iron ore fines from the NMDC and (2) to

account for slurry pipe transporation
cost to Vizag.

On July 15, 2010, the Department
issued its final results of
redetermination pursuant to Essar. The
remand redetermination explained that,
in accordance with the CIT’s
instructions, the Department has made
redeterminations with respect to the
calculation of the government price for
iron ore lumps and fines as well as
Essar’s purchases of lumps and fines for
the following three issues. First, we
adjusted our iron ore calculations to
measure the adequacy of remuneration
of sales of lumps and fines by the GOI
to Essar to include Central Sales Tax for
Essar’s purchase of iron ore lumps and
high—grade iron ore fines from the
NMDC and to include import duties
payable on iron ore with regard to the
corresponding benchmark prices.
Second, we corrected the government
price for iron ore lumps and fines to
address erroneous freight calculations
for Essar’s purchases of iron ore from
NMDC. Third, for fines purchases from
NMDC made on or after the date the
slurry pipeline became operational, we
have replaced the per metric ton (MT)
rail cost with the per MT slurry
transportation costs. The Department’s
redetermination resulted in changes to
the 